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There’s Service 


and there’s lawyerstia, Service 


“In my 15 years experience on many, many closings in various states 
of the Union I have never received such excellent cooperation as 
I had from you in this matter.” 


In 26 years engaged in the practice of law... we have never bad 
the occasion to receive the kind of attention, courtesy, patience and 
ability as was evidenced ... we have never witnessed or experienced 
in dealing with other title insurance companies the type of appli- 
cation, so far beyond the call of duty, as was evidenced by Lawyers 
Title... . With the experience we had .. . Lawyers Title Insurance 
Corporation now has taken on a new and very significant meaning 
to us.” 


These are excerpts from but two of hundreds of unsolicited testi- 
monials Lawyers Title has in file. More and more, investors are 
demanding Lawyers Title service. 


In addition, they know 
There is no better title insurance than a policy issued by 


lawyers Title Insurance (Orporation 


Home Office ~ Richmond , Virginia 


Titles Insured 
Throughout 43 States 
The District of Columbia 
Puerto Rico 

Howsaii and 

The Provinces of 
Ontario and 

Quebec, Canada 


National Title 
Division Offices 
Chicago, Dallas 
Detroit and 
New York 


BRANCH OFFICES IN: 
Akron, O. 

Albany, Ga. 
Atlanta, Ga. 
Augusta, Ga. 
Birmingham, Ala. 
Camden, N. J. 
Chicago, Ill. 
Cincinnati, O. 
Cleveland, O. 
Columbus, Ga. 
Columbus, O. 
Dallas, Tex. 

Dayton, O. 

Decatur, Ga. 
Detroit, Mich. 

Flint, Mich. 
Freehold, N. J. 
Grand Rapids, Mich. 
Macon, Ga. 
Mansfield, O. 
Marietta, Ga. 
Miami, Fla. 

Mount Clemens, Mich. 
Newark, N. J. 

New Orleans, La. 
Newport News, Va. 
New York, N. Y. 
Norfolk, Va. 
Pittsburgh, Pa. 
Pontiac, Mich. 
Richmond, Va. 
Roanoke, Va. 
Savannah, Ga. 
Toms River, N. J. 
Washington, D. C. 
White Plains, N. Y. 
Wilmington, Del. 
Winston-Salem, N. C. 
Winter Haven, Fla. 


Represented by 
Local Title Companies 
In More Than 

200 Other Cities 
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Sound, dependable answers to the 
puzzling questions involved in unfolding 
federal tax changes call for a sound, 
dependable source of continuing facts and 
guidance . . . and here it is! 


* Week after week, each issue of Federal 
Tax Guide Reports swiftly, faithfully 
hurries to subscribers the last word, the 
newest development, the latest twist and 
turn of events in federal taxation -- of 
interest or importance in the everyday 
conduct of business and personal federal 
tax affairs. 


o For CCH's Federal Tax Guide Reports 
span the whole work-a-day world of federal 
taxation for revenue -- statutes, regula- 
tions, rulings, court and administrative 
decisions, returns, forms, reports, in- 
structions. Pertinent full texts, filled- 
in forms, detailed explanations, editorial 
comments and suggestions -- plus a wealth 
of friendly hints, tips, knacks, and 


pointers, from week to week, make clear 
exactly what to do, and how and when 


For the Federal Tax Problems = ors ny. 


- e A welcome new addition to each weekly 
of the Average Business or In- REPORT is the time-saving, fast-focusing 


"TAX WEEK" accompanying each issue. Clearly 
ee ’ and concisely it highlights the week's tax 
dividual 26 Under Today $ Law developments, and tells where in the REPORT 

each is covered in full detail. 


@e Concise, compact, understandable, 
™ here is the dependable reporter on the 
| federal taxes of the ordinary corporation, 
the average individual, partnership, or 
business. Two Loose Leaf Compilation 
* Volumes are included without extra charge 
to start new. subscribers off on the right 
foot. 
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The President's Page 


Charles S. Rhyne 


The American Bar Association needs 
a membership of 100,000 to carry out 
its program of service to the public 
and to our profession. We plan to 
achieve that membership by August, 
1958. 


proaching 90,000, so this means an 


Our current membership is ap- 


increase of more than 10,000. 

With 100,000 lawyer-members we 
will have the strength—manpower and 
finances—to live up to the duties and 
responsibilities of our Association in 
the swiftly moving current of public 
and professional activities which flow 
from the scientific, economic and social 
changes of our era. 

No national organization equals or 
exceeds the public service program 
of the American Bar Association. And 
our program of service to the legal 
profession is progressing rapidly to- 
ward a well-rounded plan in which 
every lawyer can clearly and con- 
cretely recognize the direct economic 
value to him of Association member- 
ship. 

This program of service will be our 
sales presentation in our current mem- 
bership drive. Robert G. Storey, Jr., 
of Dallas, Texas, has accepted the 
chairmanship of our Committee on 
Membership and the leadership in 
reaching this Association goal. He 
will be assisted by Edward H. Ellis, 
of Boulder, Colorado, and James R. 
D.C. The 
Junior Bar Conference under William 
C. Farrer, of Los Angeles, and Bert H. 


Stoner, of Washington, 


Early, of Huntington, West Virginia, 
is making this membership drive its 
major activity. We hope to have the 
co-operation of all of our members in 
carrying out this objective as we shall 


all benefit from its successful achieve- 
ment. 

How can we convince non-member 
lawyers that the American Bar Associ- 
ation’s program deserves their support 
First 
must develop a means of acquainting 


and participation? of all we 
the legal profession with what the 
Association is—what it is doing and 
has done, what it stands for and what 
its members can do to help accom- 
plish its plans, programs, policies and 
objectives. It is sincerely believed that 
every lawyer — be he general practi- 
tioner, judge, teacher, government of- 
ficer or employee —- who understands 
the value to him of American Bar As- 
sociation membership will want to be 
a member. We could not reasonably 
expect every lawyer to agree with 
every American Bar Association plan, 
policy or program. But all lawyers 
can agree upon the Association’s great 
long-range objectives of service to the 
public and to our profession. Our dif- 
ferences are our strength as they spur 
us on to greater activity. 

The AMERICAN Bar ASSOCIATION 
JouRNAL, the American Bar News, the 
yearly Summary of Activities and our 
ever-expanding public relations pro- 
gram are attempting to tell our Asso- 
ciation’s story. Service on Commit- 
tees, Section membership, attendance 
at regional, national and international 
meetings are all helpful in spreading 
this knowledge. But we still need a 
better mechanism for reporting to our 
members on work in progress and on 
service accomplished. 

In its eighty-one years of service to 
the public and our profession, our As- 
sociation has recorded numerous out- 





standing achievements of great value 
and significance. The work done in 
such fields as state and federal legis- 
lation, international law, improve- 
ment of the administration of justice 
in our courts and in administrative 
agencies, legal education and admis- 
sions to the Bar, legal aid and in new 
fields like atomic energy law are be- 
lieved to be sufficient illustrations to 


Through 


our sixty-five Committees and seven- 


“remind” of many others. 
teen Sections (each also with many 
committees) we work constantly and 
effectively to render public service and 
to improve the status of our profession. 
Every lawyer who supports American 
Bar Association services through his 
membership is therefore insuring a 
continuance and expansion of pro- 
grams which benefit him. 

But one can be more specific as to 
the value of Association membership. 
Our Committee and Section reports 
-Annual and Re- 


provide a lawyer with his 


and our meetings 
gional 
cheapest and best means of keeping up 
with new legal developments due to 
the great scientific, economic and so- 
No lawyer 
can meet the needs of his clients with- 


cial changes of our day. 


out some means of keeping abreast of 
this 
our 
Bar 
broad coverage needed in nearly every 
Further, 
the Committee on Law Practice Eco- 


swiftly moving legal current in 
The American 
Association provides the essential 


complex world. 


field of law—new and old. 


nomics will soon start releasing to 
members concrete and invaluable aids 
for improvements in modern law prac- 
tice. 


(Continued on page 14) 
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Views of Our Readers 





# Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 


Marbury v. Madison 
and Judicial Review 


Referring to the letter of Mr. Ira 
Bernard Dworkin [October issue, 43 
A.B.A.J. 878], it is my understanding 
that the doctrine of “judicial review” 
relates to the review of findings 
and decisions made by administrative 
boards and bureaus which perform a 
quasi judicial function and that, in the 
review of such matters, the courts have 
undertaken to pass upon the reason- 
ableness of the orders made by the 
administrative boards. 

Marbury v. Madison does not estab- 
lish that type of judicial function, but 
simply decided that the Constitution of 
the United States, as the paramount 
document, overrides and consequently 
must be given effect whenever a statute 
passed by Congress conflicts with it. 
It is a misnomer, in my humble opin- 
ion, to say that Marbury v. Madison 
establishes any doctrine of judicial re- 
I believe that it is one of the 
many misconceptions which has, along 
with many others, given the Supreme 
Court of the United States the idea 
that it has the right to pass upon the 


view. 


reasonableness of any and all matters, 
as if it were a king’s court, and that it 
can dispense the law and will things 
as it chooses. 

I respectfully suggest that the defi- 
nition of judicial review should be 
clarified. 

Sam R. FisHER 
Houston, Texas 


“Death Is a Debt 
We All Must Pay” 


The undersigned has been a member 
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of the Bar Association for many, many 
years, having been admitted to the Bar 
in 1910 and to the Supreme Court of 
the United States in about 1920. 

One of my clients, the National 
Funeral Directors Association, made 
up of approximately 13,000 funeral di- 
rectors from every state in the Union, 
Puerto Rico, Hawaii and Alaska, has 
just completed its annual convention 
and there were a number of com- 
plaints from different parts of the 
country “to the effect that lawyers are 
deliberately, and without cause or rea- 
son, holding up the payment of funeral 
bills by executors. 

We understand, of course, that if 
there is a question of whether or not 
there are sufficient assets, in some in- 
stances payment must be held up for 
a certain period of time; however, in 
most of the cases, from our experience 
over these many years, payment can be 
made, and in our humble opinion 
should be made promptly. Of course, 
in many states a portion of the funeral 
director’s bill is a preferred claim. 
Wonder if you would be good enough 
to send out some kind of notice in your 
next publication, suggesting that the 
members of the Bar do not hold up 
the payment of these bills. 


James R. CLARK 
Cincinnati, Ohio 


Does the Constitution 
Apply to Labor Leaders? 
Since the Supreme Court ruled in 
1954 that racial segregation in schools 
is a violation of the Constitution, much 
has been said in the press and over the 
air questioning the propriety of the 
Court’s action in view of all the cir- 


cumstances involved. However, if for 
the present it be conceded that the 
action was taken in conformity with 
the Constitution, this observer believes 
that in another vitally important matter 
the Court has been culpably negligent. 

When the Wagner Labor Relations 
Act was adopted many years ago, it 
extended certain remarkable privileges 
—or indulgencies —to officials and 
members of labor unions not available 
to other segments of our population. 
As was truly said by Justice Holmes on 
one occasion, “The liberty of the citizen 
to do as he likes so long as he does 
not interfere with the liberty of others 
to do the same . . . is interfered with 
by school laws, by the Post Office, by 
every... institution which takes money 
for purposes thought desirable whether 
he likes it or not... .” 


Relying upon various clauses of the 
Wagner Act, certain union leaders en- 
couraged their members, for instance, 
to stop trucks passing from New Jersey 
to New York and exact payment of 
“wages” as a condition to permitting 
the drivers to continue their journey. 
As those accosted well remembered. 
when similar demands had been re- 
jected previously by others confronted 
by the same goons, that violence had 
ensued—and some of those who re- 
jected the demands were beaten up 
mercilessly, and many trucks were dam- 
aged so seriously as to be beyond im- 
mediate repair. 

In a forceful dissent to a decision of 
the Supreme Court which voided the 
Anti-Racketeering Act of 1934, Justice 
Harlan Stone asserted that “It is no 
answer to say that the guilt of the de- 
fendant is personal and cannot be made 
to depend upon the acts and intention 
of another. Such an answer, if valid, 
would render common law robbery an 
Many Con- 


gressmen were reported to have been 


innocent pastime. 


shocked by the vigorous dissent of the 
future Chief Justice Stone, but they 
were not persuaded to propose new leg- 
islation to remedy the situation. 
Through the years, as has been made 
revoltingly evident in recent months, 
violations of the most elementary laws 
originating in the Constitution by some 
union leaders have 


been committed 


(Continued on page 10) 
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American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
(American Bar; and to correlate and promote such activities 
of the Bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are seventeen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law: Criminal Law; Insurance, Negligence and Compensa- 
tion Law; International and Comparative Law; Judicial 
Administration; Labor Relations Law; Legal Education 
and Admissions to the Bar; Mineral and Natural Resources 
Law: Municipal Law; Patent, Trademark and Copyright 
Law: Public Utility Law; Real Property, Probate and 
Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 


bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 
torial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of the 
JourNAL. There are no additional dues for membership in 
the Junior Bar Conference. Dues for the other Sections are 
as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Insurance, 
Negligence and Compensation Law, $5.00; International 
and Comparative Law, $5.00; Judicial Administration, 
$3.00; Labor Relations Law, $6.00; Mineral and Natural 
Resources Law, $5.00; Municipal Law, $3.00; Patent, 
Trademark and Copyright Law, $5.00; Public Utility Law, 
$3.00; Real Property, Probate and Trust Law, $5.00; 
Taxation, $6.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. 
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of Books in This Field, including 
several new titles previously unannounced 


ACADEMY LECTURES ON LIE DETECTION: 
Volume I. Academy for Scientific Interrogation. 
Edited by V. A. Leonard, State Coll., Washington. 
Know how—featuring the technical aspects of poly- 
graph examination; interrogation of the subject be- 
fore and after testing; question preparation; rights 
of the subject; clinical team approach; compensatory 
reactions and irregularities in chart interpretation. 
112 pp., (Police Science Series), Cloth, $3.75. 


DEFENSE INVESTIGATION. By Edward N. Bliss, 
Jr., Chief Investigator, Los Angeles County Public 
Defender. The experience gained from investigating 
well over 10,000 felony cases has gone into making 
this book a guide for not only investigators, police 
officers and detectives, but a helpful reference book 
for attorneys in the field of criminal jurisprudence. 
Pub. °56, 336 pp., Cloth, $6.50. 


AN INTRODUCTION TO TOOL MARKS, FIRE- 
ARMS, AND THE STRIAGRAPH. By John E. Davis, 
Police Dept., Oakland, Calif. Presents for the first time 
in book form a consideration of microcontour analysis 
in eriminalisties, with emphasis upon the Striagraph, 
and a discussion of the potential value of the many 
identification features revealed through its applica- 
tion. Pub. °58, 302 pp. (6x 9), 145 il., (Police Science 


Series), Cloth, $7.50. 


POLICE WRITING. By E. Caroline Gabard and John 
P. Kenney, Univ. of So. Calif. A handbook for those 
persons who feel the need of instruction in the prin- 
ciples of police literature, and for those who wish to 
learn methods of organizing material and of doing 
the research from which police literature evolves. Pub. 
‘57, 106 pp. (544 x 84), Lexide, $3.00. 


THE OFFICER IN THE COURTROOM. By Floyd N. 
Heffron, Alameda County, California. Written to assist 
the officer witness in overcoming the common fears 
and apprehensions nearly every witness experiences. 
Pub. ’55, 176 pp., (Police Science Series), Cloth, $4.50. 


FROM EVIDENCE TO PROOF: A Searching An- 
alysis of Methods to Establish Fact. By Marshall 
Houts, Michigan State Univ. How to discover the facets, 
find and interpret evidence and eorrelate it. Pub. 56, 
416 pp., 150 il., 2 in color, Cloth, $7.50. 


THE RULES OF EVIDENCE. By Marshall Houts. 
For the first time, the rules of evidence, difficult to 
locate in the great mass of reported cases, are stated 
in a clear, concise manner in less than 100 pages so 
that they ean be easily located when a courtroom 
crisis develops. Pub. °56, 160 pp., Cloth, $3.75. 


THE INSTRUMENTAL DETECTION OF DECEP- 
TION: The Lie Test. By Clarence D. Lee, Berkeley, 
California. ‘‘ Among the benefits that may be expected 
through the use of this book is an increase in police 


efficiency, a reduction in the cost of administering and 
interpreting tests, and a superior knowledge of meth- 
ods and means of detection as a result of the various 
instruments that Lee disecusses.’’ Police Journal. Pub. 
D2, 269 pp., 55 il., (Police Seience Series), Cloth, 


$6.50. 


PAROLEES AND THE PAYROLLS. By A. F. Lykke, 
U. 8. Department of Justice, Washington, D, C. A 
factual account of the problems involved in the de- 
velopment of jobs for inmates being released from 
penal and correctional institutions, and of helpful 
steps which may be taken, and programs which may 
be set up toward solution of these problems. Pub. °57, 
120 pp., (Police Science Series), Cloth, $4.75. 


THE INVESTIGATION OF DEATH: An Introduc- 
tion to the Medicolegal Criminal Investigation for 
the Police Officer. By Donald K. Merkeley, Washington 
State Coll. Information obtainable from an autopsy; 
the scene of death, the importance of the medicolegal 
features; individual causes of death, how to tell 
whether they are the result of murder, suicide or acci- 
dent; evidence, how it is obtained, the chain of ras- 
session, safekeeping ; characteristies of surfaze wounds 
made by various instruments of attack. Included is a 
complete diseussion of blood stains and their value. 
Pub. ’57, 150 pp., 34 il., (Police Science Series), Cloth, 


$4.50. 


FUNDAMENTALS OF CRIMINAL INVESTIGA- 
TION. By Charles E. O’Hara, New York Police De- 
partment. The entire field (usually requiring three or 
four books) in one volume: criminal law, laboratory 
methods, physical evidence, interrogation, and helpful 
hints applicable in special situations. Pub. 56, 744 pp., 


98 il., Cloth, $8.50. 


SEX PERVERSIONS AND SEX CRIMES: A Psycho- 
cultural Examination of the Causes, Nature and Crim- 
inal Manifestations of Sex Perversions. By James 
Melvin Reinhardt, Univ. Nebraska. Brings to the 
interested intelligent reader the facts of modern scien- 
tifie research and observation in a long misunderstood 
field of abnormal behavior. Pub. 57, 352 pp., (Police 
Science Series), Cloth, $5.75. 


HOMICIDE INVESTIGATION: Practical Informa- 
tion for Coroners, Police Officers and Other Inves- 
tigators (8th Rev. Ptg.). By Le Moyne Snyder, 
Medicolegal Counsel, East Lansing. ‘‘. . . a standard 
text in police training courses and required reading 
lists, it spans the gap between the criminal investi- 
gative work in the field and the scientific laboratory.’’ 
—The Police Chief. Pub. ’56, 374 pp., 146 il., Cloth, 
$7.50. 
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Reports 2d. Now is the ideal time for you to start your sub- 
scription. 


Get in on the ground-floor plan's low terms and low cost. 


Write today to either publisher for complete details. No obli- 
gation, of course. 
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ury 


Increases 
Condemnation 


Award By 
160% 


Perhaps no greater controversy can occur in 
the life of a business (or individual) than 
that involved in condemnation procedure for 
public improvements. Neither side is always 
right! Yet in some cases no common meeting 
ground appears to be present. 


Such was the case in a recent highway 
condemnation situation where the business 
involved was offered $45,000 for their prop- 
erty . . . representing a staggering loss. 


In a court action the jury, basing their 
decision upon an appraisal done by Marshall 
and Stevens staff of valuation engineers, in- 
creased the condemnation award to $117,000. 
An increase of 160%.* 


APPRAISAL FOR 
SPECIFIC PURPOSES 


The above is but one of the many applica- 
tions in which Marshall and Stevens experts 
are qualified to analyze your particular valu- 
ation problems and prepare for the following 
purposes: fair market value, mergers, re- 
financing, insurance, proof of loss, income tax, 
purposes such as segregation of purchase 
price, inheritance tax, gift tax and catastro- 
phe damage value, accounting and tax as- 
sessment purposes for public agencies as well 
as private owners. 


An international appraisal company, Mar- 
shall and Stevens offers local personalized 
appraisal service. Offices in Chicago, Cincin- 
nati, Dallas, Denver, Detroit, Honolulu, 
T. H., Houston, Los Angeles, Minneapolis, 
New York, Philadelphia, Phoenix, Richmond, 
St. Louis, San Francisco, Vancouver, B. C. 


Complete information regarding Appraisals 
and You is available by writing Marshall and 
Stevens, 420 Lexington Ave., Dept. 123, New 
York 17, New York today. 


—-------------4 


Marshall and Stevens 
420 Lexington Ave., Dept. 123 
New York 17, New York 
OO Please send me the brochure 
“What Every Property Owner 
Should Know™ 
oO . a interested in appraisals relative 


Tax matters Insurance 

Re-financing Accounting 

Mergers [} Catastrophe 
damage 


Title 
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*Actual case history on file. 





(Continued from page 4) 

which, had the guilt been traceable to 
other leaders holding forth upon the 
nation’s stage, would have been subject 
Most gratify- 
ingly to those who wish to see justice 


to severe punishment. 


prevail in connection with the admin- 
istration of labor unions no less con- 
sistently than in other directions, lead- 
ing figures in other labor union groups 
have — if belatedly — made known to 
those who have long violated our laws 
with impunity that such crimes will no 
longer be tolerated: that if they wish 
to remain in good standing in the 
union movement, they must promptly 
and without qualification mend their 
ways. 

One question remains to be seri- 
ously considered: If the Supreme Court 
really acted in accordance with the au- 
thority derived from the Constitution 
which it claims in the segregation case, 
did it not also have the authority—and 
the obligation—to act with similar 
vigor and determination in regard to 
crimes by labor union leaders, and 
members subject to their influence, 
which had continued with impunity for 
many, many years? If they were so 
authorized, have not the members of 
that Court disastrously and inexcus- 
ably neglected to perform their sworn 
duty in that vital area? 

It is decidedly of interest to note 
that on another occasion, Chief Justice 
Stone remarked, “It is not the province 
of the Court to do that which the Con- 
gress has failed to do” (page 486, of 
the book entitled Harlan Fiske Stone). 

Burt DRUMMOND 
Buffalo, New York 


Enlisted Men as 
Court-Martial Counsel? 

I would like to bring to the attention 
of the Bar and the public generally a 
problem not touched upon in the inter- 
Walsh and 


considered 


esting articles, by Mr. 
Captain Hamilton, which 
changes in the Uniform Code of Mili- 
tary Justice. I refer to the conduct of 
special courts martial. 


Special courts martial have jurisdic- 
tion to imprison for a period of up to 
six months and, when specially au- 
thorized, to decree bad conduct dis- 
charges. Imprisonment for a period of 


10. American Bar Association Journal 


six months in an Army stockade, or a 
bad conduct discharge, are punish- 
ments of a severity which should not 
be inflicted except after a trial con- 
ducted in accordance with our general 
notions of due process. 


During my period in the service, I 
witnessed or read the records of ap- 
proximately 1,500 special courts mar- 
tial. 
many occasions, the conduct of these 


I am sad to report that on too 


special courts martial was not such as 
to leave one with the feeling that jus- 
tice was being done and the truth re- 
vealed. 


The reason for the deficiencies of the 
special courts martial lies in the at- 
tempt to conduct a trial following pre- 
scribed legal procedures and involving 
questions of substantive law without 
the participation of anyone with legal 
training. The trial is presided over by 
a person chosen generally from a duty 
roster and whose only qualification is 
that of being the senior officer. De- 
spite any lectures or courses on mili- 
tary justice which the president or 
other court member may have attend- 
ed, his knowledge of law is so neces- 
sarily small as to fall into the class of 
the “little learning which is a danger- 
ous thing”. But the defects in the make- 
up of the court might not be so serious 
if the cases were presented to them by 
persons who have had legal training. 
Instead counsel are also picked from a 
duty 


roster; their assignment is an 


extra “detail”. No consideration is 
given to their qualifications or inter- 
ests. What results is the blind leading 
the blind with the Army and the de- 


fendants taking the consequences. 


I have witnessed a number of trials 
in which the court was forced to make 
a decision after a presentation of the 
case which resulted only in incredible 
confusion. Instead of the counsel (un- 
trained advocates) bringing out the 
most salient facts of their case, they 
succeeded by their efforts only in ob- 
scuring what a witness might have 
made clearer had he just made a state- 


This 


is to say nothing of the comical inter- 


ment without being questioned. 


pretations of the hearsay rule and other 
evidentiary matters which are constant- 
ly made and which may vitally affect 


(Continued on page 12) 
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wealth of information meeting fully the citation 
requirements of the Bench and Bar throughout 
the entire country. 
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for every valuation need 


<7 Insurance — coverage 
and proof of loss. 


<7 Property, cost and 


general accounting. 


<7 Corporation finance. 


<7 Legal requirements. 
<7 Purchase or sale. 


Reorganization, merger 
<7 Reorga rg 
or consolidation. 


4411 Ravenswood Avenue, Chicago 40, Ill. 
First for Factual appraisals (Gams 
— since 1910-— (I 
OFFICES IN PRINCIPAL CITIES 


Scr rong 


(Continued from page 10) 

Finally, in 
cases other than routine AWOL cases, 
the “charge to the court” by the presi- 
dent is usually either oversimplified, 
unintelligible or an incorrect statement 
of the law. 

Although it is the defeidant who 
generally suffers by these failings, the 
Government too is hurt. It is no credit 
to the service to have its officers make 


the outcome of the case. 


a public display of themselves by un- 
dertaking duties they cannot possibly 
do well. In addition, defendants occa- 
sionally obtain their own trained coun- 
sel, who then proceeds to make a fool 
out of an untrained officer acting as 
trial counsel for two weeks. The re- 
sult is often an acquittal of a guilty 
individual. 

I believe a solution to this problem 
can be found in the proper utilization 
of lawyers serving as enlisted men. | 
assume that it would be financially im- 
possible to assign JAG officers to spe- 
cial courts martial. Why not then put 
the vast number of enlisted lawyers to 
work at the jobs for which they are 





WETZEL DROP FRONT 
LEGAL BLANK FILES 
IN SECTIONS 


A place for every form 
and every form in its place. 
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suited, as trial and defense counsel? 
Special courts martial would then be 
conducted in the manner in which the 
Code and the Manual intend, by per- 
sons trained for just such work. A 
great deal of the lost confidence in mil- 
itary justice among enlisted men could 
be restored. There is no compelling 
reason why counsel must be officers; 
I find no such requirement in the Uni- 
form Code of Military Justice, and if 
the Manual for Courts - Martial re- 
quires it, it is subject to easy amend- 
ment by presidential order. 


Utilization of lawyers as counsel 
would also make military service mean- 
ingful for the individual lawyer. When 
a man is drafted after seven years of 
college and law school, the Army is 
at best a boring and financially painful 
experience which leaves the individual 
with little love or respect for the Army. 
What a difference it would make if they 
could serve their country, put their 
training to use, and gain valuable ex- 
perience for the future. 


HERBERT SEMMEL 
New York, New York 
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The Problem of Insanity 
and Legal Guardians 


The medical and legal professions 
for some years past have been con- 
cerned with the marked increase of in- 
competency and insanity among the 
population of the United States, whose 
care, maintenance and support is large- 
ly borne by the taxpayer. The remain- 
ing minority either have their care, 
maintenance and medical expense paid 
by relatives, and in some instances 
friends, or individually are possessed 
of sufficient wealth to provide for their 
expenses. Regardless of the degree of 
financial security, under modern med- 
ical treatment, considerable progress 
toward restoration of the incompetent 
person is now being made. 


Yet in none of the states has there 
been afforded the right of residents, in 
the event of adjudication, to designate 
for appointment by the court a con- 
servator of their choosing for their 
person and property. 


Under the prevailing practice in the 
states, the courts within the county in 
which the incompetent happens to re- 
side, are invested with discretion in 
the appointment of conservators, guar- 
dians, curators, tutors, or any other 
such title which happens to be used in 
the jurisdiction, except in North Caro- 
lina, where the discretion is invested 
in the Clerk of the Superior Court with 
right of objection to the court. Gen- 
erally, courts are apt to follow the table 
of heirship and give consideration to 
the next-of-kin as conservator of the 
person, and upon further consideration 
may select and appoint some other per- 
son or trust company as conservator 
of the assets. Such determinations are 
burdensome to already overburdened 
courts. 


In some instances, individuals them- 
selves, recognizing their declining suf- 
ficiency of mentality, have executed 
and delivered powers of attorney for 
the management of their affairs to per- 
sons having their confidence, but it 
may be assumed that in some instances 
such powers were given under undue 
influence or duress of interested parties. 


Contrary to the common law, all of 
the states, by statute, have granted the 
right of testamentary disposition to de- 
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vise and bequeath one’s property and 
also to name as executor the person or 
trust company in whom confidence is 
reposed. The time has now arrived 
when the legislatures of the several 
states should give serious consideration 
to the enactment of legislation granting 
the same right to their residents prior 
to incompetency to designate the con- 
servator of their person and also of 
their property. 


Robert Jerome Dunne, Judge of the 
Probate Court of Cook County, Illinois, 
recognizes the burden placed upon the 
courts in the selection of proper per- 





sons as conservators and is of the opin- 
ion that one legislative approach may | 
be that during competency persons may | 
select their conservators under instru- | 
ments having the same degree of for- | 
mality and dignity as required for the | 
execution of their last wills and testa- | 


+“ ” 
ments. It has also been suggested that | | The Thermo-Fax Copying Mac 


persons residing within the jurisdiction 
of the appropriate courts having a | 
smaller work load than those of the 
larger cities and counties may make 
such a designation of conservator by 
executing a prescribed document to be | 
furnished by the clerk of the court be- | 


fore an officer designated by the statute. 


Generally, incompetency and insanity | 
are not necessarily continuous; there 
are lucid intervals when full possession 
of faculties is present. During such 
periods, it is not an exaggeration to 
suggest that if the conservator is a 
stranger or for any reason is obnoxious 
to the incompetent, and would not have 
been selected or entrusted by the latter 
prior to adjudication, the disturbance 
thereby created could well compound 
the medical problem and retard re- 
covery. On the other hand, the right 
of voluntary designation may aid the | 
recovery. In either event, with acci- 
dents on the rise, increased tensions 
and the resulting abnormal pressures 
at present adversely affecting the popu- 
lation at large in varying degrees, in- 
dividuals shouldbe granted the statu- 
tory right, if they so desire, to choose 
their conservators, which would result 
in a general sense of security should 
an adjudication of incompetency occur. 





Rutu Louise LEFFLER 
Chicago, Illinois 
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(Continued from page 3) 

We can cite our Association’s fed- 
eral legislative work with pride. As- 
sociation support was primarily re- 
sponsible for Social Security coverage 
for lawyers and for the last pay in- 
crease for the federal judiciary. Our 
Association is currently supporting 
legislation to wipe out discriminations 
against lawyers in uniform and a bill 
to create a federal “Legal Career 
Service”. This policy of support of 
measures to strengthen our profession 
is further evidenced by our vigorous 
sponsorship of the Jenkins-Keogh Bill 
to put the self-employed on a basis of 
equality with those under industrial 
and governmental pension and retire- 
ment plans. 


An interesting development is the 
growing number of inquiries from lay- 
men as to the significance of non- 
membership in the Association. These 
inquiries indicate a growing tendency 
on the part of the public to look upon 
an American Bar Association member- 


ship certificate on a lawyer’s office wall 
as a mark of prestige and distinction. 
The Association is constantly seek- 


ing new ways to increase its services. 
While many examples of new services, 
and of services now under considera- 
tion could be given, space limits re- 
quire that only one illustration in each 
category be given here. 

A proposed new service, now under 
consideration, is the establishment of 
a “Clients’ Security Fund” insuring 
against wrongful misappropriation of 
funds of clients of American Bar As- 
sociation members. The Law Society 
of England reports creation of such a 
fund sixteen years ago and that it has 
had tremendous public reiations ben- 
efits for the legal profession in that 
country. While not an exact analogy, 
even our greatest banks proudly ad- 
vertise that they are “Members of the 
Federal Deposit Insurance Corpora- 
tion”. 

As an example of a new service 
already in operation, we have em- 
ployed a former writer and producer 


of movies to work on elimination of 
the unfair, biased and almost libelous 
portrayal of members of our profes- 
sion which appears so often in mov- 
ies, television plays and radio drama- 
tizations. He is working, under the 
supervision of Richard P. Tinkham, 
Chairman Public Relations 
Committee, through conferences with 


of our 


script writers and producers, and his 
success is most encouraging. 

We earnestly believe that our Asso- 
ciation is moving forward toward an 
ever growing record of sound and 
One of the best 
ways to insure this growth is to so in- 
crease our membership that the Amer- 
ican Bar Association will in fact rep- 
the 245,000 
Please write 


worthwhile service. 


resent a majority of 
lawyers in our country. 
to Robert G. Storey, Jr., Chairman, 
Membership Committee, 1155 East 
60th Street, Chicago 37, Illinois, for 
the membership applications you need 
and do your part in helping to realize 
our goal. Your assistance will be ap- 
preciated. 
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Our Great Responsibility: 





We Must Lead the World to Freedom and Justice 


by John J. Parker * Chief Judge of the United States Court of . 


In this article, Judge Parker lays down three basic principles that are 


fundamental in our form of government: the government must rest upon 


law, not arbitrary will; it must rest upon the consent of the governed; it 


must respect the rights of the individual. Under our system, he continues, 


the courts enforce these principles, but in the long run they are sustained 


by the devotion of the American people to them. He cites Nazi Germany 


and Communist Russia as examples of countries that failed to guard these 


principles and so lost their freedom. Now that world leadership has de- 


volved upon the American people we must be strong and build a world 


order that will endure, based on freedom and justice, he declares. The 


article is taken from an address delivered before the Patent Bar in New 


York City last March. 





The Constitution of the United 
States, said Mr. Gladstone, is the 
greatest décument ever struck off at 
one time by the mind and purpose of 
man. Under that Constitution this 
nation has grown to greatness. From 
thirteen poverty stricken colonies fring- 
ing the Atlantic with a population less 
than half that of the present City of 
New York, she has grown until her 
bounds stretch from ocean to ocean 
and more than a hundred and sixty 
million souls live beneath her flag. 
Not only has she become the richest 
and most powerful nation that has 
ever existed on the face of the earth, 
but she has done more than that—she 
has furnished to her people more of 
freedom, more of happiness and more 
of opportunity than any other people 
has ever enjoyed in the history of the 
human race. 

We have heard in recent years much 
talk of democracy; but we must ever 






remember that democracy is more than 
a form of government. It is a phil- 
osophy of life—a philosophy which 
believes that institutions exist for men, 
not men for institutions, and that the 
happiness of the poor and the humble 
is of as much importance as the 
happiness of the great and the proud. 
Our country came into existence pro- 
claiming this philosophy as her con- 
fession of faith. Our fathers wrote in 
our Declaration of Independence these 
noble words: “We hold these truths to 
be self evident: That all men are 
created equal, that they are endowed 
by their Creator with certain unalien- 
able Rights, that among these are Life, 
Liberty and the pursuit of Happiness. 
That, to secure these rights, Govern- 
ments are instituted among Men, 
deriving their just powers from the 


These 


principles of the Declaration of In- 


consent of the governed”. 


dependence are embodied in our Con- 


Appeals for the Fourth Circuit 


stitution as the fundamental law of the 
land. The Constitution gives us the 
framework of our Government but it 
does more—it lays down the basic 
principles essential to the preservation 
of liberty. They are three in number: 
(1) that government must rest upon 
law and not upon arbitrary will; (2) 
that government must rest upon the 
consent of the governed; and (3) that 
government must respect and protect 
the rights of the individual citizen. 

Let us consider these in order. 

The first principle of constitutional 
government is that government must 
rest upon law and not upon arbitrary 
will. We believe that a natural law 
underlies the activities of human 
society, that it is based upon reason, 
that it is declared by the legislature 
and the courts and that when so de- 
clared it is binding upon everyone, the 
President, the Congress, the courts, as 
well as the general citizenry. No man 
is above the law. Sovereignty resides 
in the people. Officers of our Govern- 
ment are not rulers, but servants of 
the people; and in order that they may 
not make themselves masters, we have 
provided in the Constitution for the 
separation of powers so that none of 
them may exercise the entire power of 
the state. We have done even more 
than that; by a system of checks and 
balances, we have provided that no 
department may exercise the power 
that it has without the co-operation of 
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another department. The President has 
greater power perhaps than any other 
executive in the world. He appoints 
members of his Cabinet, judges of the 
courts, officers of the Army, Navy and 
Air Force, postmasters, marshals, 
revenue collectors and all the host of 
civil employees, but he cannot appoint 
anyone, except to fill a temporary 
vacancy, without the consent of the 
Senate. The Congress enacts legislation, 
but it cannot interpret nor enforce it. 
it must be interpreted by the courts. 
The courts interpret and declare the 
law, but they cannot legislate and they 
cannot enforce their own decrees. They 
are dependent for enforcement upon 
the executive. This division of powers 
is provided for by all of our state 
constitutions as well as by that of the 
United States. The Constitution of 
Massachusetts not only provides for 
the division but gives the reasons for 
it: “To the end that it shall be a 
government of laws and not of men”. 


Dual Sovereignty .. . 
A Great Problem Solved 

The second great principle of our 
constitutional structure is that govern- 
ment shall rest upon the consent of 
the governed. This means more than 
majority rule. It means rule in an 
appropriate unit. If a thing concerns 
me and nobody else, | am the one to 
decide what to do about it. If it 
concerns you and me, we are the ones 
to decide. If it concerns the people of 
my state, they should make the de- 
cision. If it concerns the people of the 
nation, the people of the nation must 
decide. In our federal system we have 
embodied this principle in what we call 
our system of dual sovereignty, giving 
to the states sovereign power in local 
matters and to the Federal Government 
sovereign power in national and inter- 
national affairs. In this way we have 
solved one of the great problems of 
history. It has long been known that 
large states have great weakness as well 
as great strength, whereas small states 
have great strength as well as great 
weakness. The large state can protect 
itself against external aggression and 
can offer to its people greater oppor- 
tunities for development than the small 
state can. Its fatal weakness is the 
concentration of power at the seat of 
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government, which tends to crush in- 
dividual freedom, and the practical im- 
possibility of making this power operate 
efficiently through a wide expanse of 
territory among different people with 
widely differing customs and _ ideals. 
The small state is more liberty loving 
and more efficient, for the government 
in all of its operations is under the 
immediate observation and control of 
the people whom it serves; but it is 
unable to furnish its citizens the oppor- 
tunities furnished by the great state 
and is unable to protect itself against 
the aggression of ambitious and power- 
ful neighbors. By our federal system 
with its dual sovereignty we have 
solved this problem. We have built a 
nation of imperial size and grandeur 
while preserving in the states the 
strength and freedom of local self- 
government. 


The third great principle embodied 
in the Constitution, and the most 
important of all, is that government 
must respect and preserve the rights 
of the individual citizen. We believe 
that the rights of the citizen were not 
created by the state but that they 
arise out of the nature of things, as 
Cicero expressed it—that they were 
given him by God, as the Declaration 
of Independence puts it—and that the 
chief function of government is to 
protect the citizen in their enjoyment. 


I have spoken of the greatness of our 
country. What is it that really makes 
America great—greater than any other 
nation that has ever existed? It is not 
the strength of Army or Navy or Air 
Force. It is not the wealth of field or 
forest or mine or factory. It is not the 
splendor of her cities or the culture of 
her colleges and universities. It is that 
in her heart of hearts she believes in 
the sovereignty of the individual soul 
and the open door of opportunity for 
every man without regard to race or 
creed or color or any other circum- 
stance. Going back to Magna Charta 
in 1215, and even before Magna 
Charta, our fathers had been building 
up the concept of rights which belonged 
to man as man which not even the king 
might violate. 


By the time of the Revolution these 
rights were pretty well defined. Free- 
dom of thought, freedom of speech, 











freedom of conscience—the right of 
men to be secure in their persons and 
in their homes from arbitrary exercise 
of governmental power—the right to 
public trial and to be confronted by 
one’s accusers—the right to have any 
imprisonment promptly inquired into 
by the courts—the right of a man not 
to be deprived of life or liberty or 
property but by the law of the land, 
“the general law”, in the words of 
Daniel Webster, “which hears before it 
condemns, which proceeds upon in- 
quiry and renders judgment only after 
trial”—these had come to be regarded 
as the rights of the Englishman which 
he might assert against even the power 


of the king. 


In our Constitution we have guar- 
anteed these rights to the citizen, not 
only against the power of the executive 
officers of the government but also 
against the Congress and the judges, 
and against action by the several states, 
that is, against the entire power of 
government, so that no public officer, 
no legislative assembly, no court may 
deny them to the humblest citizen in all 
the land. In this way we have protected 
the rights of the individual not only 
against tyranny of governmental 
officers but also against tyranny of 
popular majorities, the rock upon 
which so many popular governments 
have perished. 


The judiciary is the very keystone of 
the arch of the system. The citizen 
may petition the executive and the 
executive may disregard his petition. 
He may petition the legislature with 
no more result. But when he files a 
case in court asserting a right under 
the Constitution, something happens. 
The court must hear his case and pro- 
tect his rights. 


The courts are thus required to stand 
between the different departments of 
the government, between the states and 
the nation and between the individual 
and the entire power of government. 
This is not a matter of theory. With- 
out such exercise of power by the 
courts our constitutional system simply 
would not work. Time and time again 
I have been called upon to decide 
between the powers of state regulatory 
bodies and the federal commissions. 
Only a few years ago in the Steel 


















Seizure Cases, the courts stayed the 
hand of the President himself. And one 
of the glorious chapters in the history 
of America was the case of Ex parte 
Milligan, when, with the dark clouds 
of the Civil War hanging over the 
land, Milligan was convicted of dis- 
and 
the 


Supreme Court stayed the hand of 


loyalty by a court martial 


sentenced to be hanged; but 
the hangman and released him _ be- 
the 


by jury guaranteed him by the Con- 


cause he had been denied trial 


stitution. 


At the head of the judicial system 
stands the Supreme Court of the United 
States and the decisions of that court 
must be accepted as to the meaning of 
the Constitution. You can’t have even 
a baseball game without an umpire 
to interpret and apply the rules and 
you can’t have constitutional govern- 
ment without the authority somewhere 
to interpret and apply the Constitu- 
tion. Final authority to do this is 
vested in the Supreme Court, whose 
duty it is to apply the great general 
principles of government which the 
Constitution embodies to the changing 
conditions of the times, with power 
on its part to overrule even its own 
prior decisions, when in the light of 
better understanding or changed con- 
ditions they are deemed by it to be 
erroneous. 


If liberty is to continue to live in 
America, these constitutional principles 
must be preserved; but their preserva- 
tion is no simple matter. Not only are 
they under constant attack from the 
subversive agents of international 
Communism, but we are faced with 
the difficult task of applying them to a 
rapidly changing economic system, 
which calls for greater exercise of 
power by government than the fathers 
ever dreamed of and requires the 
exercise of such power, not by the 


states, but by the national government. 


In the days of Mr. Jefferson, the 
chief threat to individual freedom came 
from the direction of political power. 
You and I have seen that threat from 
economic power as well; and when 
political power has been joined to 
economic power this has given us the 
totalitarian state with the crushing of 


individual initiative. There is no use in 





talking about going back to the 
laissez faire philosophy of John Stuart 
Mill and Herbert Spencer. Laissez faire 
is as dead as the dodo. The government 
is the only agency which the citizen 
has which he can use to grapple with 
economic forces which threaten 
economic despotism; and it is idle to 
this 


agency. The problem is to develop 


imagine that he will not use 
intelligent governmental regulation of 
economic forces without destroying our 
system of free enterprise and without 
the 


liberties which are the glory of our 


surrendering basic individual 
country. This is the great problem 
the 


America; and its solution calls for our 


which confronts lawyers of 
best thought and our unselfish devo- 
tion. The 


government will have to be exercised to 


powers of the national 
regulate industry of national and inter- 
national significance without destroy- 
ing the powers of the several states to 
control what are the local aspects of 
the life of our people. Some combina- 
tion of the legislative, executive and 
judicial powers must be provided for 
in administrative agencies without sur- 
rendering the essential policy making 
power of the legislative branch of 
government and without impairing 
the power of the judiciary to preserve 
constitutional rights. Above all, we 
must find some way to protect our 
institutions against subversive influ- 
ences without surrendering the bul- 
warks of constitutional liberty. 


In this connection we must remember 
that the strength of the Constitution 
is not in the written instrument, nor 
in the laws enacted to carry it into 
effect, nor even in the judiciary which 
interprets and enforces the laws, but 
in the minds and hearts of the people. 
The music of a symphony is not in 
the written score but in the ability of 
the musicians to understand what is 
there written and interpret it upon 
their instruments. Many dictatorships 
have written constitutions not different 
from our own; but their people are 
without liberty because they do not 
cherish the principles of liberty in 
their hearts nor practice them in their 
lives. 


We must see to it that these 
principles are made a living force 
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John J. Parker has been on the 
Bench of the Court of Appeals for 
the Fourth Circuit since 1925. Ad- 
mitted to the Sar of his native 
North Carolina, he practiced in 
Greensboro and then Monroe be- 
fore ascending the Bench. 


throughout our country. Freedom of 
speech and of the press must be 
maintained; the right to fair and open 
trial must be given every person 
whatever the 
accusation against him; and no man 


must be prejudiced by reason of race 


accused of crime, 


or color or creed in his standing before 
the law or in his enjoyment of benefits 
conferred by the state. 


It is easy to believe in freedom of 
religion for Baptists, or Catholics or 
Presbyterians. The question is are we 
that freedom to 
crackpots or infidels or atheists. It is 


willing to accord 
easy enough to believe in freedom of 
speech for Republicans and Democrats. 
The test is whether we believe in that 
freedom for those whose philosophy 
we hate and consider dangerous and 
unsound. 

We might as well face up to it. 
Unless constitutional rights are pre- 
served for everybody, they are pre- 
served for nobody. Unless speech is 
free for error, it is not free for truth; 
and the only limitations that may be 
placed upon it are those which forbid 
slander, obscenity and incitement to 
crime. One of the things I learned at 
that as 
freedom of speech and of the press 


Nuremberg was soon as 
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were suppressed in Germany, the con- 
centration camp flourished overnight 
and in every city of Germany men 
walked the streets in a nightmare of 
fear. We will have fought the enemies 
of freedom in vain, if in the process 
we destroy freedom itself. 


It is not enough for the defense of 
freedom, however, that we preserve it 
in this country. Liberty is endangered 
throughout the world and we cannot 
preserve it here without securing its 
foundations on a world wide basis. 
Almost overnight the world has be- 
come one great community. Any part 
of it can be reached from any other 
part in a few hours’ time. Communica- 
tion is a matter of seconds. A war 
breaking out anywhere can involve the 
entire world in a matter of hours. The 
only hope of preserving our civiliza- 
tion is to establish a system of collec- 
tive security for the free nations; and 
the hope of such a system of collective 
security rests upon America. Whether 
we like it or not, the leadership of the 
free world has devolved upon us; and 
the future of our own liberties as well 
as the liberties of free men elsewhere 
depends upon how we exercise that 
leadership. 


This responsibility for leadership 
arises out of conditions which we can- 
not and dare not ignore. The civiliza- 
tion of Europe was very nearly 
destroyed as a result of the last war 
and we are the only nation with 
sufficient wealth and strength to help 
the nations of that continent get on 
their feet again. An economic and 
sociological revolution on a world wide 
scale is in progress, and underprivileg- 
ed peoples all over the world are look- 
ing for guidance and we are the only 
one of the free nations in position to 
furnish them the leadership that they 
need, 


There has been a greater shift in 
world power during the last generation 
than has occurred since the fall of 
Rome. Across the ruins of kingdoms 
and empires the sinister figure of Soviet 
Russia has arisen clinging to the false 
philosophy of Communism and ruled 
by a selfish oligarchy which is plan- 
ning nothing less than the plunder and 
domination of the world, and we are 
the only one of the free nations that 
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can undertake with success the forma- 
tion of an alliance to stop Russian 
aggression. We in the United States 
had as well realize that the leadership 
of civilization which was Britain’s task 
for a hundred years has devolved 
upon us, and that for us to fail to 
accept it is to turn the free world 
over to Russia and to slavery. 

There should be no question in the 
mind of anyone as to our duty in this 
crisis. We must go forward. We must 
make ourselves strong. We must unite 
the free world against communist 
aggression. We must build throughout 
the free nations a world order which 
will endure. 


England held the umbrella over 
civilization for a hundred years after 
the Congress of Vienna. England did 
this by building a great world empire. 
We cannot do that. A republic cannot 
build an empire and remain a republic. 
We had to find another way and we 
have found it. The great thing that 
came out of the Second World War 
was the longing of free men every- 
where for a world order based, not 
on selfishness and force, but on law 
and reason and right. That was our 
opportunity; for the free principles 
upon which this nation was founded 
are the only principles upon which 
such a world order can be built—the 
principle that government must rest 
upon law and not upon arbitrary will, 
that government must rest upon the 
consent of the governed and_ that 
government must respect the dignity 
and worth of the individual man or 
woman. Not only did our government 
embody these principles but free men 
everywhere have for decades looked 
to this nation as the chief exponent 
of the principles. 


We took the lead, therefore, in the 
creation of the United Nations organi- 
zation; and at Dumbarton Oaks, at 
San Francisco, in accepting the com- 
pulsory jurisdiction of the World 
Court, in setting up the Nuremburg 
Tribunal, in setting up the North At- 
lantic Treaty Organization, in going 
to the defense of Korea and in stop- 
ping aggression in the Near East we 
have been going forward with the cre- 
ation of a world order based upon the 
principles of freedom. 


I know that there are those of lim- 
ited vision who say that the League of 
Nations was a failure and that the 
United Nations will fail. I haven't 
time to argue with them, but I will say 
this: The League of Nations without 
the United States was Hamlet without 
the Prince of Denmark; and no man 
is wise enough to say what the League 
of Nations might or might not have 
accomplished if this mighty nation 
had been a member and American 
statesmen such as Elihu Root, Charles 
E. Hughes, John W. Davis and William 
H. Taft had been at Geneva during the 
stormy days following the First World 


War. 


The United Nations has not yet 
brought the millenium. No man of 
sense expected that it would; but | 
shudder to think what might have hap- 
pened in the last twelve years if the 
United Nations had not been in exist- 
ence. Whatever else may be said of it, 
it has given us a world forum in which 
the conscience and intelligence of man- 
kind can be brought to bear upon 
world problems. It has given us a 
world court for the settlement of in- 
ternational controversies of a justi- 
ciable nature. And it has given us a 
certain pooling of the world’s force 
that preserved the peace in Indonesia, 
that went to the defense of Korea and 
that is gradually bringing peace to the 


Middle East. 


I don’t doubt for a minute that but 
for the United Nations we would now 
be engaged in another world war. 
Rome was not built in a day. It took 
this nation three quarters of a century 
to come to maturity. And I doubt not 
that upon the foundation of the United 
Nations and through the leadership of 
this nation, the free peoples of the 
world will eventua!ly build a world 
order based on law and incorporating 
the basic principles of our own con- 
stitutional structure. 


Upon the principles of our Consti- 
tution, therefore, depends the preserva- 
tion of freedom not only in this coun- 
try but throughout the free world; and 
no greater responsibility ever rested 
upon any group of people than rests 
upon the lawyers of America who are 
in a peculiar sense the guardians of 
our constitutional structure. 













In this crisis in the history of the 
world, let us remind ourselves of two 
great passages from the Holy Scrip- 
tures. One is from the writings of 
St. Paul: “Let him that thinketh he 
The 
other is from the lips of the Blessed 
“To 


given, of him much also is required”. 


standeth take heed lest he fall”. 


Savior himself: whom much is 


We have come through the greatest 
war in history with eur strength un- 
impaired and with wealth such as has 
been given to no other nation in all 
the tides of time. 

Do you think that they were given 
us for our own selfish use and enjoy- 
ment—that we might eat and drink 


and be merry? | 


cannot think so. 


A Success Story: 


Blind Justice in Oregon 


by Jack Zimmerman * of Beaverton, Oregon 


George Howeiler is one man who 
won't take exception if you tell him 
justice is blind. 

On the contrary, Howeiler is quite 
literally living proof of the old saying. 
He is justice of the peace for the 
sprawling Sandy district of Oregon’s 
Clackamas County and he is 
totally blind! 

Justice Howeiler ascended to the 
justice court by virtue of a resounding 
2976 to 214 ballot in the November, 
1956 elections. He replaced 88-year-old 
Justice J. Hall, who retired after serv- 
ing twenty-four years. 


A resident of Sandy, a tiny wayside 
community which straddles the Mount 
Hood Loop highway east of Portland, 
for only a year, Howeiler was born in 
Edmonton, Alberta, September 17, 1910, 
and moved to eastern Washington with 
his parents in 1923. Born with normal 
sight, his present blindness is the result 
of a premature explosion of blasting 
caps when he was a teen-ager. And with 
an optimism stronger than that of most 
newly seated elected officials, he con- 
siders his handicap one of his greatest 
blessings. 


“I had quit school to become a 


farmer in my junior year of high 
school”, he explains, “and if it hadn’t 
been for my accident and examples of 
other handicapped people I probably 
never would have amounted to any- 
thing.” 


As a result of his injury though, 
Howeiler has not only become a justice 


George and Ruth 





Our Great Responsibility 


They were given us in the providence 
of Almighty God that we might use 
then for preserving God’s greatest gift 
to man, the gift of human freedom. 
May we, the lawyers and judges of 
America, as the special guardians of 
constitutional liberty, measure up to 
the great responsibility which is ours! 


of the peace, he is a practicing lawyer, 
has been a teacher, school adminis- 
trator and holds a master’s degree in 
education from Columbia University. 

blinded _ teen-ager, 
Howeiler turned to music and became 


As a_ newly 


proficient with the piano. A_ blind 
(Continued on page 71) 


Howeiler 
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A Testamentary Tragedy: 


Jefferson and the Wills of General Kosciuszko 


by Louis Ottenberg * of the District of Columbia Bar 


This is the story of General Thaddeus Kosciuszko, Polish patriot and 


one of the freedom-loving soldiers that came from Europe to aid the 


Thirteen Colonies in their struggle for independence. It is a story with 


a strong moral: the General left four wills and three estates in three 


different countries. Any lawyer can imagine what happened. Thomas 
Jefferson, then seventy-five, found that it was too much for him to handle 
and he refused to become the executor of Kosciuszko’s American estate. 
The estates were not settled until forty years after the General’s death. 





A will contest is usually a sordid 
affair at best. This one was tragic. The 
will involved was that of General 
Thaddeus Kosciuszko, a hero of the 
American Revolution. Even Thomas 
Jefferson, the designated executor, re- 
fused to serve. Innumerable claimants 
appeared for all or part of the estate. 
One of Mr. Jefferson’s administrator- 
successors embezzled most of the assets 
of the estate, then died insolvent. 
Litigation haunted the proceedings for 
over thirty years, involving four 
appeals to the Supreme Court of the 
United States. These were some of its 
vicissitudes. Frustration to the plans 
and purposes of the testator was the 
inevitable result. It was a veritable 
probate nightmare. 

And all this trouble arose because 
General Kosciuszko wrote and executed 
four unrelated testamentary disposi- 
tions with different beneficiaries for 
three small estates in three different 
countries. Even a _ great military 
engineer was a very poor will drafts- 
man. 

The opening phase of this tragedy 
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dealt with the American estate left by 
General Kosciuszko. 

The Continental army needed mili- 
tary engineers. Therefore in 1776 
General Washington welcomed Count 
Kosciuszko, a Polish volunteer, about 
thirty years old, and a graduate of the 
military schools of his country. He 
came here under the urge of one of 
the basic ideals of his life—freedom. 
This was born of his experience in 
his native Poland, then, as now, under 
the heel of Russia. 

In 1777, he selected and fortified 
the heights around Saratoga. This con- 
stituted an important factor in the 
surrender of General Burgoyne. That 
victory was most significant because 
it brought France actively into the war 
as an American ally. By 1780, he had 
selected and fortified West Point. Just 
two months after that work had been 
completed Benedict Arnold’s ill-starred 
attempt to deliver it to Major John 
André failed. (By the way it was 
Kosciuszko who later urged the selec- 
tion of West Point as the site for a 
United States military academy.) 


Then the young Engineer officer was 
ordered to the Southern command. 
This also had a direct bearing on his 
American will, in fact on his whole 
life. While he waited to begin his 
assignment he visited a number of 
plantations. There he had his first 
direct contact with Negro slavery. He 
never forgot it. 

Cornwallis surrendered at Yorktown 
in 1781, and the next year Colonel 
Kosciuszko marched into Charleston, 
South Carolina, with his commander, 
General Nathanael Greene. 

The Revolution was over now. The 
independence of the United States was 
assured. Kosciuszko had given seven 
years of efficient unselfish service for 
much of which he had never received 
compensation. 

In 1784, he returned to his small 
estate in Poland. There the effect of 
his contact with American slavery was 
first given immediate application: he 
promptly freed all of his serfs and 
abolished forced labor of women on 
his farms. 


Kosciuszko’s American Will 


The next American phase of Koscius- 
zko’s life began in 1797 when he vis- 
ited the United States. In the decade 
before his return here, Kosciuszko had 
led his Polish countrymen through a 
revolt to restore freedom for Poland 
from its oppressors, Russia, Prussia 
and Austria. With his poorly equipped 
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General Kosciuszko 


countrymen, he had defeated his power- 
ful opponents repeatedly when arrayed 
against them singly. But in the battle 
of Maciejowice all three enemy armies 
combined. Kosciuszko was wounded, 
captured and sent to a St. Petersburg 
dungeon, a prisoner of Catherine the 
Great. After imprisonment for two 
years, he was released by the Czarina’s 
successor, Czar Paul, on condition that 
Kos- 


ciuszko was now sickly and prematurely 


he should not return to Poland. 
aged. He went to Sweden, Denmark 
and England on his way to visit Amer- 
ica. It was a triumphant journey with 
huge crowds here and abroad acclaim- 
ing his heroism in his fight for Ameri- 
can and Polish freedom. 

In the meanwhile, the Government 
of the United States under the Consti- 
tution had been established. Congress 
thanks of the 
nation, the rank of brigadier general 


voted Kosciuszko the 


and a military certificate for unpaid 
salary for $12,208.54, 


from January 1, 1793. to December 31. 


with interest 
1797. The proceeds of this certificate 
formed the principal of Kosciuszko’s 
American estate. 

While he was here, Kosciuszko wrote 
and executed his will in 1798. This was 
his so-called American will. It was all 
in his own handwriting. His difficulty 
with the English language was quite 
evident in the misspelling of a number 
of words. But his hatred for Negro 
slavery is manifest throughout. 


I Thaddeus Kosciuszko being just in 
my departure from America do hereby 





declare and direct that should I make 
no other testamentary disposition of 
my property in the United States I 
friend Thomas 
Jefferson to employ the whole thereof 


hereby authorize my 


in purchasing Negroes from among his 
own or any others and giving them 
Liberty in my name, in giving them an 
’ education in trade or otherwise and in 
having them instructed for their new 
duties of morality 
which may make them good neighbours 
good fathers or moders, husbands or 
their 


condition in the 


vives and in duties as citisens 
teeching them to be defenders of their 
Liberty and Country and of the good 
order of and in 
may Make them happy and useful, and 
I make the said Thomas Jefferson my 
executor of this. 


t 2 Kosciuszko 
5th day of May, 1798 


society whatsoever 


He deposited this will with Mr. 
Jefferson. He had left the proceeds of 
his military certificate with Mr. Jeffer- 
son for investment. The income was 
for the next 


remitted to Kosciuszko 


twenty years. 


Kosciuszko Returns to Europe 
His 


affairs 


visit over and his American 


satisfactorily settled, as he 
thought, Kosciuszko returned to war- 
torn Europe. Napoleon was on the 
rampage; he even had planned to raise 
a Polish legion under the leadership 
of Kosciuszko. Then came Waterloo. 
Kosciuszko turned hopefully to the 
Congress of Vienna in 1815 for the 
liberation of his Poland. Sick and frail, 
and travelling on a false passport, he 
journeyed to Vienna only to learn that 
Austria had ar- 


Russia, Prussia and 


ranged for a further partition of 
Poland. Now a disappointed, tired old 
man, Kosciuszko returned to Paris. 
There he was befriended by the 
family of Zavier Zeltner, then Minister 
of the Swiss Republic at Paris. A little 
later he went with the Zeltners to their 
Switzerland. There 


home at Soleure. 


he died about October 15, 1817. 

Just before he died, Kosciuszko had 
done two things which had a direct 
bearing on his testamentary tragedy. 
On September 15, 1817, in his last 
letter to his friend, Mr. Jefferson, he 
referred to his American funds, saying 
“of which money, after my death, you 
(italics 


know the fixed destination” 


supplied). That. of course, related to 
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the purchase, liberation and education 
of Negroes under the provisions of the 
American will. The other matter was 
the execution of a will, dated October 
10, 1817, 
death. 


family his principal beneficiaries. But 


about a week before his 


In this one he made the Zeltner 


there was no specific reference to his 
American estate nor revocation of his 
prior will. 


The Trouble Begins 

\pparently Kosciuszko did not tell 
Cer- 
tainly he never told Mr. Jefferson of 


anyone of his numerous wills. 
any but the American will. But in fact 
he had left four; the American will of 
1798: a will of 1806 in favor of Kos- 
ciuszko Armstrong, the son of General 


John 


at Paris: a will of 1816, executed at 


Armstrong, American Minister 
Paris, and the one of 1817 in favor of 
the Zeltner family. 

Then came the final phase of the 
covered a 
period of thirty-five years of litigation, 


testamentary tragedy. It 
revelation and frustration. 

Mr. Jefferson received unofficial in- 
formation that General Kosciuszko had 
died. He wrote on January 5, 1818, to 
William H. Crawford, Secretary of the 
Treasury, explaining that he was in 
possession of Kosciuszko’s “Autograph 
will making an eleemosynary disposi- 
tion of his property, of which will he 
named me executor. Some doubts arise 
in my mind as to the court in which 
this will must be proved, and myself 
qualified to execute it, as it is essential 
that this should be done in a court 
which the government will think of 
competent cognisance of the case to 
authorize their placing the money un- 
der the trust. | have taken the liberty 
of stating the case to the Attorney 
General (William Wirt) who is par- 
ticularly acquainted with our laws, by 
whose advice and your sanction, I wish 
to be governed.” 

Being then nearly 75 years of age, 
the executor, with prophetic vision, 
said in his letter to Mr. Wirt, that the 
execution of the trust “will occupy so 
long a course of time beyond what I 
can expect to live that I think to pro- 
pose to place it under the court of 
Chancery”. 

It was months before Mr. Wirt re- 
plied. But in the interim, difficulties 
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concerning the administration of the 
estate began to come to Mr. Jefferson’s 
attention. 

Early in January, 1818, he received 
a letter from his friend General John 
Armstrong, informing him that Kos- 
ciuszko had made a will in Paris on 
June 28, 1806, giving Kosciuszko Arm- 
strong the sum of $3704 and providing 
that “for the security and performance 
whereof, I do hereby instruct and 
authorize my only lawful executor in 
the United States, Thomas Jefferson, 
President thereof, to reserve in trust 
for that special purpose, of the funds 
he already holds belonging to me, the 
aforesaid sum of $3704 in principal, 
to be paid by him, the said Thomas 
Jefferson, immediately after my de- 
cease, to the said Kosciuszko Arm- 
strong, and in case of his death, to 
the use and benefit of his surviving 
brother.” 

On January 17, 1818, Mr. Jefferson 
wrote General Armstrong that he had 
requested the Secretary of the Treas- 
ury and the Attorney General of the 
United States to advise where the will 
of 1798 should be filed, but that he 
had “not decided to 
trust. It’s execution 


undertake the 
will call for a 
great many minute and continued at- 
tentions, and many more years to com- 
pleat than I have to live.” 

Then, shortly after the presentation 
of the Armstrong claim, came that of 
Mr. Zeltner, who, on behalf of himself 
and his family, claimed the entire 
American estate under the will made 
by Kosciuszko at Soleure, Switzerland, 
October 10, 1817. 

Mr. Jefferson 
three wills of General Kosciuszko. 

But that was not the 
troubles. The Minister of Russia at 
Washington, Mr. Poletika, wrote Mr. 
Jefferson, at the instance of the Russian 


was now aware of 


end of his 


Viceroy of Poland, also inquiring 


After 


all, Kosciuszko was a Polish citizen in 


about the details of the estate. 


exile, and Russia might have claims. 
Even an interloper named Klim- 
kiewicz claimed the estate as the next 
of kin of the testator. This man was 
a “rank outsider”. He had no standing 
whatever in the case but unintention- 


ally he played a very important part 
in the final disposition of this Ameri- 
can estate. 
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Mr. Jefferson Resigns 


Mr. Jefferson now reached a de- 
cision. As a man of 75 years of age, 
he simply could not and would not 
administer this trust, especially with 
this array of claimants and the task 
of selecting and purchasing and edu- 
cating Negroes under the terms of the 
trust imposed. Pursuant to Mr. Wirt’s 
advice, Mr. Jefferson, in May, 1819, 
proved Kosciuszko’s holographic will 
in the Circuit Court of Albemarle 
County, Virginia Monticello) 
and at the same time “refused to take 


(near 


upon himself the Burthen of the execu- 
tion of the said Will’. 

Because the assets of the estate con- 
of United States 
securities and because the claimants 


sisted Government 


were “all foreigners, or of another 
Mr. Wirt 


that the estate should be 


state”, Mr. Jefferson and 
concluded 
transferred to a federal court and that 
an administrator with the will annexed 
should be appointed by such court. 
A convenient federal court was the 
Orphans’ Court in the District of 
Columbia. Mr. Jefferson again wrote 
to Mr. Wirt, in June, 1819, that “my 
wish is to transfer it there, if that court 
will take cognisance and charge of it. 
I suppose they would name an Admr. 
the 
would require the claimants to inter- 


with will annexed, and that he 
plead, that the court might decide the 
right.” 

That was done. The estate had grown 
from $12,208.54 to $17,100 by the 
of Kosciuszko’s death. It 

$20,000 Mr. 


turned it over to Benjamin F. Lear as 


time was 


about when Jefferson 
administrator c.t.a., who had been ap- 
pointed by the Orphans’ Court of the 
Circuit Court of Washington County 
in the District of Columbia. 

Then began a veritable eruption of 
claimants and litigation. 


Litigation—First Phase 

The first case was a bill in chancery 
filed by Kosciuszko Armstrong against 
Benjamin F. Lear, administrator c.t.a. 
The plaintiff claimed $3704 and inter- 
est under the Kosciuszko will of 1806, 
which, he asserted, was unrevoked. 
The bill prayed for discovery of the 
fund, whether the will of 1806 was 


authentic, and for the payment of his 








Louis Ottenberg engaged in ex- 
tensive private 'aw practice in the 
District of Columbia for forty-five 
years until his retirement in 1956 
to devote his entire time to his- 
torical and legal research, writing 
and travel. 


legacy thereunder with interest. 

When this case reached the Supreme 
Court of the United States, that Court 
brushed aside the very learned argu- 
ments of counsel, much of it involving 
international law. It held that by the 
common law a will of personal prop- 
erty could only be admitted in evidence 
after it had been duly probated; that 
that principle of law was in force in 
Maryland from which the District of 
Columbia derived its jurisprudence; 
that it was “indispensible to the plain- 
tiffs title to procure in the first in- 
stance a regular probate of this testa- 
mentary paper in the Orphans’ Court 
of the District of Columbia and to set 
forth that fact in his bill”. The Court 
affirmed the decree against Armstrong 
in the Court below, “but without preju- 
(will of 
submitted to the de- 


dice, so that the instrument 
1806) 
cision of the proper probate court”. 
12 Wheaton 169, 6 L. 
by Story, J. (1827 


may be 


ed. 589, opinion 


Litigation—Second Phase 
The second case was commenced by 
M. Estko, a relative of the decedent 
acting for himself and Sther alleged 
next of kin, against Lear, the adminis- 
trator. This was also a bill in chancery 
in the same Court. Plaintiffs alleged 
that they were “the distributees and 
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next of kin of Thaddeus Kosciuszko, 
deceased, who died intestate with re- 
spect to personal property in the 
United States”. They contended “that 
this paperwriting (the American testa- 
ment) is not a will: or if a will, cannot 
have effect, the trust in it” for the 
purchase, emancipation and education 
of Negroes was too uncertain and in- 
definite, and “one which the law will 
not sustain”. Therefore, Kosciuszko 
had died intestate and that they, as his 
next of kin, were-entitled to the fund, 
there being no creditors. 


That case also reached the Supreme 
Court of the United States. 

In an opinion by Chief Justice 
Marshall, the Court said that “before 
the Court can decide the intricate 
questions which grow out of this will, 
we think it necessary to possess some 
information which the record does not 
give”; that Kosciuszko’s domicile was 
not established. that he was a native 
of Poland and died in Switzerland, but 
it did not appear in the record whether 
he was domiciled in that country, and 
the law of the domicile may be ma- 
terial. Some mention had been made of 
a will made in Europe. The Court said 
that was not sufficient; the Court 
wanted to examine such a will, if it 
existed. 

“We do not think the case properly 
prepared for decision, and therefore 
direct that the decree below be re- 
versed and the case remanded with 
liberty to the plaintiff to amend his 
bill”. 7 Peters 130, 8 L. ed. 632 
(1833). 


Litigation—Third Phase 


Kosciuszko Armstrong came back 
again. He had probated the will of 
1806 in the Orphans’ Court of the 
District of Columbia, and claimed that 
it revoked pro tanto the trust made by 
the American will of 1798. Armstrong 
made Estko and Zeltner parties to the 
action. Lear’s answer questioned the 
sufficiency of the will of 1806 under 
which Armstrong claimed, to revoke 
or alter the American will of 1798, 
especially in the light of the letter from 
the testator to Mr. Jefferson dated 
September 15, 1817, in which he wrote 
concerning the American fund: “After 
my death you know its fixed destina- 


tion”. Lear submitted to the Court 
whether that letter did not operate as 
a revocation of the will of 1806 and a 
re-establishment of the will of 1798. 

Mr. Justice Story, writing the opin- 
ion of the Supreme Court, complained 
of the informality of the attack on the 
proof of the validity of the will of 1806 
under French law, and the lack of 
proper parties, since other claimants to 
the American fund had been mentioned 
but not made parties to the action. The 
Court suggested that the appropriate 
laws of France should be properly 
proved, the applicable questions of 
international law resolved, the place 
of domicile of Kosciuszko at the time 
of his death established, the persons 
who claimed to be the decedent’s heirs 
and their right to the succession ab 
intestato or under the other will or 
wills should be clarified and that all 
of the wills of the deceased should “be 
put regularly upon the record to ascer- 
tain whether they have any bearing 
upon the merits of the present case”. 
The decree of the Circuit Court below 
dismissing Armstrong’s bill was there- 
upon reversed, and the case remanded 
with leave to make new parties and for 
other proceedings. (8 Peters 52, 8 
L. ed. 863 (1834) .) 


Major Tochman’s Activities 


Thus ended the third attack. After 
that Mr. Armstrong passed out of the 
picture. 

The American fund was then in 
excess of $32,000. 

Lear died in 1832. By his will, he 
had named Colonel George Bomford 
as his executor. Colonel Bomford also 
qualified as administrator c.t.a. of the 
Kosciuszko estate. 

Because of its bearing upon the final 
outcome, it should be noted that 
Colonel Bomford furnished a group of 
three persons as sureties on his bond 
as administrator c.t.a. 

Ordinarily the appearance of another 
attorney in the case would not be 
worthy of special notice. It is in this 
case. 

He was Major Gaspard Tochman, a 
Polish exile, who had fought against 
Russia in the Polish uprising of 1830, 
escaped, then came to the United States 
and became an American citizen and 
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a lawyer. As a distant relative of the 
Kosciuszko family, he had been en- 
gaged to represent the Estko branch. 
He was definitely a persona non grata 
to the Russian government, and the 
Russian Minister at Washington worked 
indefatigably to thwart Tochman’s ac- 
tivities. Tochman was apparently an 
excitable, temperamental but vigorous 
and thorough man who had dedicated 
himself to the task of protecting the 
interests of his clients. He quarrelled 
with his distinguished associate coun- 
sel. He charged them with being in 
the pay of the Russian Minister. He 
actually challenged one of them to a 
duel. For this he was indicted by a 
grand jury, but was never tried. His 
numerous clashes with the judges of 
the courts of the District of Columbia 
led him to exercise his constitutional 
right of petitioning the Congress of the 
United States for a law transferring 
the contests over the Kosciuszko estate 
to a federal court in Maryland. Noth- 
ing came of this. 

So much for Tochman the man. 

But the activities of Tochman the 
lawyer proved of the greatest im- 
portance in the final disposition of the 
litigation. 

He had investigated the financial re- 
sources of Colonel Bomford, the Ad- 
ministrator c.t.a. of the estate, and of 
the three sureties on the bond he had 
given to the court. Tochman satisfied 
himself that the assets of the estate 
were not safe. Even if he won his case, 
he might find it impossible to collect 
from Bomford and his three sureties. 
So, in 1846, taking advantage of a legal 
technicality, he petitioned Congress for 
and obtained an act under which the 
Orphans’ Court required Bomford to 
furnish three additional sureties. The 
estate was now protected by two bonds, 
each with three separate sets of sureties. 

Nor had Tochman overlooked Klim- 
kiewicz, the interloper-claimant, who 
died in the late 1840's. In some way, 
Tochman got into his rooms and 
searched his papers and effects. Among 
these he found what purported to be 
a copy of still another but undisclosed 
will made by Kosciuszko in Paris on 
June 4, 1816. Significantly, this paper- 
writing not only revoked the American 
will of 1798 but also the will of 1806 
in favor of Kosciuszko Armstrong. And 
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more significantly, it made no specific 
disposition of the American estate. If 
only the genuineness of such a will 
could be established! Tochman took 
the copy with him and sought verifica- 
tion and proof in Paris. 

In June, 1847, Bomford reported to 
the Orphans’ Court that the assets of 
the estate were $43,504.40. He died in 
1848. Lewis Johnson, his successor- 
administrator, reported to the Court 
that Bomford had “wasted or converted 
to his own use” $37,924.40 of this 
estate! 

Meanwhile, Tochman had tracked 
down the original of the 1816 will, had 
it duly authenticated and had filed a 
proper copy in Court. 


Litigation—Final Phase 


The Circuit Court of the United 
States for the District of Columbia 
now had before it in the case all four 
wills of General Kosciuszko, and all of 
the parties in interest, including Bom- 
ford’s six sureties. 

Tochman obtained the services of the 
famous lawyer, Reverdy Johnson, of 
Maryland, for the argument of the case 
before the Supreme Court of the United 
States. This time the record was com- 
plete. The case was now ready for final 
disposition. And now the effectiveness 
of Tochman’s efforts was rewarded. 

The opinion by Mr. Justice Wayne 
reviewed the factual background of 


General life and the 


Kosciuszko’s 


origin of the American fund. In the 
course of the opinion, the Court said, 
in commenting on the military certifi- 
cate of $12,280.54 issued to Kosciuszko 
by Congress: 


It was not a gratuity, but a simple 
act of justice, graduated then by the 
inability of our country to do more. It 
yet remains for us to give some nation- 
al testimonial of his virtues, and of his 
services in the war of our independ- 
ence. Seven years of peril and suffer- 
ing, of wise counsels of war, and of 
dauntless bravery in the field, may 
claim from our people grateful rec- 
ollections, and the expression of 
them in the best way that they can be 
commemorated by art. The cadets at 
West Point, unaided by the Govern- 
ment, have reared to his memory a 
monument there, and it is the only 
memorial to him upon the face of our 


land. 


The Supreme Court held that the 
American will of 1798 and the will 
of 1806 in favor of Armstrong were 
revoked by the Paris will of 1816 (the 
one that Tochman had found) ; . that 
as the will of 1816 made no disposition 
of the American fund nor did the will 
of 1817 in favor of the Zeltner family, 
Kosciuszko had died intestate as to 
the American fund; that the Ameri- 
can estate should be distributed to his 
relatives who may be entitled to in- 
herit from him, according to the law 
of his domicile at the time of his death. 

Then the Court turned to the liability 


Manuscripts for the Journal 


of the sureties. It found that Bomford, 
as of June 7, 1847, was chargeable 
with $43,504.40, of which only 
$5,680.00 could be found. It entered a 
decree for $37,924.40 with interest for 
the deficit. 

Then follows this remarkable pro- 
vision: 


The said decree is to be binding 
upon the sureties, Carrico, Stott and 
George C. Bomford (the first group) 
and upon the sureties Gideon, Ward 
and Smith (the second group), jointly 
and severally in the proportion which 
their respective bonds bear to the sum 
decreed, and the costs which have 
accrued in this suit. But in the event 
that the sureties in either bond do not 
pay the sum decreed against them, or 
any part thereof, then the sureties in 
the other bond shall be answerable 
for and pay the same to the extent of 
their respective bonds. [14 How. 400, 


14 L. ed. 472 (1852).] 


Thus ended the litigation and the 
American will. Also the destruction of 
Koscuiszko’s “fixed determination” for 
the purchase, liberation and education 
of Negro slaves. 


The ideals of this Polish-American 
hero, his hopes for liberty and educa- 
tion of the oppressed and his choice of 
Mr. Jefferson—all these were superb. 
They were the sublime expression of 
his American experience. 

But the implementation of those 
ideals was at fault. There were just too 
many wills. 


® The Journat is glad to receive from its readers any manuscript, material or 
suggestions of items for publication. With our limited space, we can publish only 
a few of those submitted, but every article we receive is considered carefully by 
members of the Board of Editors. Articles in excess of 3000 words, including 
footnotes, cannot ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and 
must be double or triple spaced, including footnotes and any quoted matter. 
The Board of Editors will be forced to return unread any manuscript that does 
not meet these requirements. 

Manuscripts are submitted at the sender’s risk, and the Board assumes no 
responsibility for the return of material. Material accepted for publication 
becomes the property of the American Bar Association. No compensation is 
made for articles published and no article will be considered which has been 
accepted or published by any other publication. 
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The Law’s Delay: 


The Bar’s 


by Harry D. Nims * 


Most Urgent Problem 


of the New York Bar (New York City ) 


No lawyer denies that delay is one of the pressing problems of judicial 


administration. “Justice delayed is justice denied” is an aphorism, and 


many reasons have been given for the back-log of cases that crowds most 


court calendars: too many automobile accident cases, too few judges, 


not enough use of pretrial techniques, and so forth. Mr. Nims says bluntly 


that most of the delay is the fault of the politicians, who see in court 


calendars an excuse for getting more judges (appointed or elected by 


politicians), and members of the Bar, who like it that way. He is not, 


however, cynically pessimistic that nothing can be done 


he points to 


several factors that offer hope that the problem may one day be solved. 





The greatest thief the world haz ever 
produced iz Procrastination and he iz 
still at large. 

—Josh Billings! 


There has been delay in some courts 
for well over one hundred years. It 
existed in the New York Supreme 
(Superior) Court before 1800. 

In 1839, David Dudley Field said of 
conditions in New York that “speedy 
justice is a thing unknown; and any 
justice, without delays almost ruinous, 
is most rare”. 

Over sixty years later (1902), New 
York created a legislative commission 
called “Commission on Law’s Delays” 
which reported that delay was “of the 
that 
“arises from profound causes which 


gravest character” and delay 
the previous efforts of lawyers and 
legislators have failed to remove”.* It 
accomplished nothing. 

The “Commission on the Adminis- 
tration of Justice in New York State”, 


(1933-4) was a distinguished body. 


It made an extensive investigation of 
delay. It examined the records in about 
100,000 pending cases. Its report 
(1.016 pages, N.Y. Leg. Doc. No. 50, 
1934) states that, “The major criticism 
of justice in the State of New York is 
that it is slow . . . there is unwarranted 
delay in nearly every court of the State. 

In some counties the delay 
amounts to positive denial of justice”. 
(/d., page 13)* 

Another New York commission, the 
twenty-sixth body of this sort in the 
state in one hundred years, reported 
in 1954 that “delay ranged up to near- 
ly 5 years”. 

Delay is not confined to New York. 

In May, 1956, 
Brownell’s Conference on Court Con- 


Attorney General 
gestion and Delay in Litigation reported 
as to delay that: “We recognize this 
as the foremost problem facing our 
profession today and one which we 
are professionally obligated to over- 
come”.4 

Discussion of delay is complicated by 





lack of agreement as to what it really 
is. Some courts have reported that 
they have no delay and that their work 
is “current” merely because cases that 
are ready for trial can be tried reason- 
ably promptly, although there may be 
thousands of untried cases sleeping 
on their dockets and years may elapse 
before they are ended. Laymen do not 
understand such statements. They in- 
dicate confusion in the Bar and among 
judges as to what delay really is and 
as to what is the function of the courts 
in disposing of their cases. 

Of course litigation cannot be dis- 
posed of immediately after it is started. 
Some lapse of time is essential and 
But On_ this 
there is no custom. 
Some judicial councils have said that 


inevitable. how much? 


agreement—-no 


more than six months for tort cases 
and two months for commercial cases 
is a denial of justice. A recent con- 
ference reported “that delay in the 
final disposition of the average civil 
case beyond 6 months after the action 
be considered 


is commenced should 


excessive’; and in case of appeal 
another six months. 

This is speculation. Performance is 
a better test. What is essential delay? 
Should not this be measured by the 


1. Josh Billings, Donohue & Co. page 290. 

2. Rep. January 25, 1904, pages 4. 47. 

3. See also, New York’s 100 Years Struggle 
for Better Civil Justice, N.Y. Stare Bar. Butt 
83 (1953). 

4. Report Atrorney Generat’s CONFERENCE ON 
Court ConcesTion anp Detay, (held in Wash- 
ington) May. 1956. page 138. 
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time required by efficient courts to 


dispose of their cases? And it is note- 
worthy that, today, some of them are 
sending their civil cases to trial in 
three months or less. 

For that in 
Tennessee, in Shelby County (popula- 
tion 482,000, which includes Memphis) 


the time from 


instance, it is said 


issue to trial is two 
months; in Davidson County (popula- 
tion 321,000, which Nash- 
ville) two months; in Hamilton County 
(population 208,000, which includes 
Chattanooga) three to four months; in 
Buffalo, New York, one month; and in 


Cincinnati, Ohio, Oklahoma City, Okla- 


homa, and Indianapolis, Indiana, two 


includes 


months. 
Not only do we lack agreement as 
to what constitutes delay, but we lack 


agreement as to its causes. Many 
authorities say that is due to auto- 
mobile cases. But is this the fact? 


Automobile cases may increase back- 
logs and so increase delay. But the 
same thing was done by trolley car 
cases long before automobiles were 
ever heard of, and before trolley cars 
existed, there was serious delay. What 
caused it in those times? 

May it not be that the real causes 
we are seeking are to be found in 
conditions which have existed almost 
from the beginning of our courts and 
exist today? 


What Causes Delay? ... 
Two Conflicting Theories 

For years, delay has been caused by 
the conflict between two theories: One 
is that counsel are responsible for the 
proinpt disposition of litigation; the 
that the 
and must 


other is court carries this 


burden accomplish such 
disposition against whatever moves the 
lawyers involved see fit to make. 

The first theory has been followed 
by the City Court in Bronx County, 
New York. That court calls its untried 
cases frequently and in that way finds 
enough that are ready to keep ‘its 
four judges fully employed. 

Former judge Evans of this court 
“We do large 
volume of undisposed of cases. We do 


writes: not fear a 
not think that, like automobile dealers, 
we must dispose of the old cais to 


make room for the new”.5 
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Other courts, following this theory, 
use various methods of sputting the 
cases on their dockets which are ready 


and 


allow the others to remain undisturbed, 


for trial, concentrate on them 
sometimes almost indefinitely. 


The second theory is used more 
generally. 

In January, 1957, Judge Edward 
Lumbard of the United States Court of 
Appeals, in New York City, in an 
address, “Plain Speaking About Courts 
and Lawyers”, before a section of The 
Association of the Bar, New York City, 


said: 


If the judges do not actively super- 
vise the whole process of getting issues 
framed, facts found, and cases ready 
for trial, the whole business bogs down. 


This second theory has been followed 
by the judges of the New York 
New York and 
Kings Counties (which are a part of 
New York City). Their methods are 
reasonably Between 1949, 
when those two courts had a_ total 
backlog of 27,000 cases, and 1955, 
they reduced it by more than 17,000 


Supreme Court in 


familiar. 


cases, largely by the use of informal 
conferences with a judge.® 

Much delay is due to antagonism 
in the legislatures to progress in the 
work of the courts. This has existed 
this 


been 


for generations. In very year 
blocked or 
retarded in Ohio, Wisconsin, New York 
and Illinois. The late Judge Vanderbilt 


encountered the bitterest sort of legis- 


improvement has 


lative opposition in New Jersey. 
Why 


matters 


legislatures, which in those 
are controlled by lawyer 
members, have persisted in putting 
political expediency ahead of better 
justice, is something the writer cannot 
explain. But undoubtedly that is one 
of the principal reasons why so little 
progress with respect to delay has been 
made. 

For years we have failed to recognize 
the intimate connection between delay 
and backlogs. The New York Com- 
mission of 1933-4 (supra) realized this. 
It pointed out that if delay is to be 
ended, the cases in the backlogs that 
are never to be tried must be disposed 


of shortly after they are started. It 
said: “We find, however, that . . . even if 


all possible procedural and administra- 
tive improvements are adopted, the 
problem of congestion and delay wi | 
be remedied too slowly unless some 
means are found to remove the mass of 
old cases in arrears”. (Report, page 18 
Leg. Docket, 1934, No. 50.) 

It is doubtful 
diagnosis of the delay problem has 


if a more accurate 
ever been made. 

Practically all courts have had such 
masses “of old cases in arrears” and 
have them today. But never until re- 
cently have they known of practical 
methods for dealing with them which 
they could use if they had the authority 
to do so. 

The New York Commission on the 
Administration of Justice (supra) re- 
commended various ways of dealing 
with this problem. 

One was the use of temporary hear- 
ing officers, who were being employed 
with definite success at thai time by the 
Superior Court of Massachusetts. 

The New 
vestigated the 
counsel in 


York Commission | in- 
system carefully. It 
Boston for that 


purpose and recommended its use in 


retained 


New York; but nothing was done. It 
discussed it at length in its report 
(page 210 et seq.) where it is described 
thus: 


Under this system the court is em- 
powered, in its discretion, to refer any 
case to a referee, who may not deter- 
mine the case, but hears it and reports 
the facts involved to the court. He may 
be appointed at any time after the case 
is put on the calendar. Once appoint- 
ed, he hears the evidence offered by 
both sides and makes a report to the 
court. In every such instance the right 
of the parties to a jury trial in court, 
if it is desired, is preserved in its en- 
tirety. A stenographic record is not 
usually made. 


This Commission examined the court 
records of some 2,000 Massachusetts 
cases in which this system had been 
used and found that about 89 per cent 
of them had been finally disposed of 
without any trial. 

This system was discussed by Justice 
Peterson, 253 


Brandeis in Ex parte 


5. Calendar Congestion—A New Approach, 
N.Y. State Bar Butietin, December, 1954, page 
371. See also Rep. of N.Y. Judicial Council 1953, 
page 173. for description. 

6. See Backlogs: Justice Denied, 42 A.B.A.J. 
684 (July. 1956). 



















U.S. 300. He stated that “the office of 
auditor, with functions and powers 
like those here in question, was ap- 
parently invented in Massachusetts. It 
was introduced there by c. 142 of the 
Acts of the Legislature of the year 
1818; and as part of the judicial 
machinery it has received the fullest 
development in that state.” 

This statute of 1818 became the 
present Section 56 of the General Laws 
of Massachusetts, Chapter 221, a copy 
of which will be found in the footnote.‘ 


The Auditor System... 
Delay Is Ended 

Between 1934-1942 this court used 
such officers, whom it called “auditors”, 
in some 47,000 cases. In all cases the 
right to a trial was always preserved, 
but only 2 per cent of them were tried 
after the auditor’s report. 

In 1942, the system was discontinued 
in Massachusetts because the dockets 
had become current. 

In April, 1956, under the leader- 
ship of Chief Justice Paul C. Reardon 
of the Superior Court, the system was 
reinstated. 

In May, 1957, he stated that his court 
had quadrupled the number of its 
forums by the use of about seventy 
attorneys as auditors and _ twenty 
district court judges who, by recent 
legislation, are authorized to sit in the 
Superior Court. He added: 


The Massachusetts experience makes 
it perfectly apparent that if a sufficient 
number of forums are provided, and 
the trial bar cooperates by expanding 
its personnel, that the great bulk of the 
cases which rest on the dockets are 
quickly settled as they are led to the 
doorways of the various courts. In the 
large majority of the cases on our dock- 
ets, it is not the basic intention of 
either party that there will ever be a 
trial. 


Between the reinstatement of this 
system (April, 1956) and June 30, 
1957, 


were referred to auditors. They dis- 


7,790 cases from the backlog 


posed of 4,137. There were 128 jury 
trials (3 per cent) and 30 non-jury 
trials. In handling these cases the 
average cost to taxpayers was $40.00 
per case. 

It is reported that in Worcester 


* 
° 





County 





(Massachusetts) in recent 
months, by the use of auditors, the 
Superior Court has reduced its delay 
by twenty-nine months. 

The use of temporary hearing 
officers has a logical basis in practical 
experience, for the work of civil courts 
is seldom static. Constantly they have 
ups and downs; and if they are to 
keep reasonably up-to-date, flexibility 
is essential. Such flexibility, except in 
occasional instances, cannot be gained 
by increase of judges. It can be gained 
by use of temporary officers, who can 
be used when needed, to help dispose 
of backlogs, if and when they accumu- 
late. No court with a substantial case 
load can afford to ignore this plan, if 
for no other reason, because it is a 
practical method of dealing with back- 
logs in general and also with hard core 
cases, 

The effectiveness of temporary hear- 
ing officers rests on the fact that when 
cases are sent to a hearing or con- 
ference while they are pending, and 
all the facts involved are exposed to 
each side in the presence of a judge or 
hearing officer of the court, few 
survive, the parties consenting to some 
disposition other than trial. 

This has been demonstrated beyond 
question. It furnishes us with a practical 
approach to the backlog problem and 
to delay. 


Courts should be able to use such 
methods without legislation. Justice 
Brandeis, in Ex parte Peterson, supra 
{page 312), pointed out that courts 
have inherent power to provide them- 
selves with appropriate instruments for 
the performance of their duties. In 
this connection he cited Stockbridge 
Tron Co. v. Cone Iron Works, 102 
Mass. 80, 87-90, in which the parties 
Plaintiff 
charged that the defendant unlawfully 
took 
court appointed an agent to go down 


owned adjoining mines. 


material from his mine. The 
into the mine and report on the situa- 
tion there, and on this report judgment 
was entered. This case illustrates the 
use of such inherent powers. 

This case recalls a statement of the 


Supreme Court, discussing special 
masters, auditors and the like: “They 
do not decree, but prepare materials 


upon which a decree may be made.” 








The Law’s Delay 


Harry D. Nims is a member of 


the New York Bar. He was Secre- 
tary of the New York Commission 
on the Administration of Justice 
(1933-35), a member of the Ju- 
dicial Council of New York (1934- 
1949) and was Chairman of the 
Pretrial Committee of the Section 
of Judicial Administration of the 
American Bar Association (1950- 
51). He is the author of Nims On 
Unfair Competition and Trade- 
Marks (1909, 4th edition 1947) ; 
and Pre-Trial (1950), the first 
book on that subject. He has also 
published various articles in this 
Journal and elsewhere dealing 
with problems of the courts and 
of the administration of justice. 
He is a graduate of Williams 
College. 


Field v. Holland, 6 Cranch 821, 
Marshall, C. J. 

It is significant that recently there 
has been some awakening of interest 
in these inherent powers. In various 
localities judges relying on such pow- 
ers have enacted rules for their courts 
that help to reduce delay. For instance 
in the New York Supreme Court a 


7. “Section 56. When a civil action is at issue, 
the Supreme Judicial Court or Superior Court, 
in its discretion, and a district court, if both 
parties assent thereto in writing, may appoint 
one of more auditors to hear the parties, ex- 
amine their vouchers and evidence, state 
amounts and report upon such matters therein 
as may be ordered by the court. The auditors 
findings of fact shall be prima facie evidence 
upon such matters only as are embraced in the 
order; but the court at the trial shall exclude 
any findings of fact which appear in the report 
to be based on an erroneous opinion of law and 
or upon inadmissible evidence. Whenever the 
auditor makes a ruling as to the admissibility 
of evidence and objection is taken thereto, he 
shall, if requested to do so, make a statement 
of such ruling in his report. The auditor shall 
not make any findings of fact which depend 
upon the decision of a question of law, unless 
he makes alternative findings, or states in his 
report the view of the law upon which his 
findings depend, with such auxiliary facts as 
will enable the court to pass upon the ques- 
tion.” 


January, 1958 « Vol. 44 29 




































































The Law’s Delay 


marked reduction of delay in some 
counties in recent months is attributed 
to a requirement that a certificate of 
readiness be filed as a condition of 
putting a case on a trial calendar. 


Temporary judges are also being 
used to some extent to relieve court 
emergencies. 

In the Circuit Courts in Tennessee, 
at the commencement of each term, the 
clerk ascertains the number of cases 
at issue and consults with the presiding 
judge, who determines whether the 
usual jury session is likely to be 
sufficient for the trial of these cases. 
If he decides that it is not, special 
judges are used so that the entire 
calendar can be cleaned up before the 
next term. Cases are set for trial on a 
day certain. Most of such cases are 
disposed of in about two days. 

The Tennessee statute provides that 
where, in any circuit court, all cases 
cannot be disposed of at the regular 
term, the Chief Justice of the Supreme 
Court may designate retired or other 
judges to assist, and the local Bar may 
elect one of its number to hear and 
try cases.* 

This provision of the statute for the 
use of members of the Bar as judges 
has proved successful and effective. 
These special judges receive no com- 
pensation. They are accepted by the 
Bar and approved by litigants. They 
are used in both jury and non-jury 
cases. 

Oregon statutes authorize the Chief 
Justice of the Supreme Court to desig- 
nate lawyers as temporary judges in 
the circuit eourt “whenever the trial 
docket or business shail become con- 
gested” and it appears to the Chief 
Justice “that it is necessary, proper or 
convenient” to provide additional 
judges. Many attorneys have acted as 
judges under this section and their 
services have been satisfactory. (O.R.S. 


3.105). 


Compulsory Arbitration ... 
Another Method of Attack 

In 1952, in an effort to deal with 
backlogs, the Pennsylvania legislature 
enacted what is known as the Com- 
pulsory Arbitration Act,® under which 
the Court of Common Pleas in any 
county may provide by rule that all 
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civil cases, with minor exceptions, 
when the amount in controversy is 
$1000 or less, must first be heard by 
a board of three arbitrators who are 
members of the Bar of the county, 
selected by the Clerk of the Court 
alphabetically. They must be appointed 
within ten days after a case is at issue 
and they must submit their award 
within twenty days. They are paid by 
the counties, the amounts being fixed 
by the court. Their hearings are held in 
courtrooms and are conducted formal- 
ly. Appeals are allowed but occur in 
less than 5 per cent of the cases. 


This statute has been upheld as con- 
stitutional by the Supreme Court of 
Pennsylvania.'° The Supreme Court 
of the United States has dismissed a 
petition involving it.'! Fifty out of the 
sixty-five counties in the state use it. 
Chief Justice Horace Stern of Penn- 
sylvania has stated that, “The opera- 
tion of the act has proved eminently 
successful in all respects.” 


In various counties the jury trial 
calendar has been brought up to date. 
The procedure is meeting the approval 
of the Bench, the Bar and the general 
public. In the hearings, litigants are 
able to tell their story in their own 
way and even the losers are philo- 
sophical about the decisions because 
they feel they have had their day in 
court and have been given a full hear- 
ing. This procedure has resulted in 
saving public money. The expense in- 
volved is small—about $60 per case. 

In 1957 the legislature doubled the 
jurisdictional amount from $1000 to 
$2000. This means that the system can 
be used in about 60 per cent of the 
cases in these courts. Each arbitrator 
is paid from $20 to $35 per case. 


But the reduction of backlogs is 
not a job for a day or a year. They 
have a habit of increasing unexpectedly 
and if courts are to deal with them, 
they must be able to obtain assistance 
whenever needed to prevent the ac- 
cumulation of old cases in arrears. 


To expect our courts, dealing as they 
do with constantly changing demands 
that are made upon them, to do their 
job promptly and etficiently, governed 
as they are by inflexible rules that 
admit of almost no adjustment of their 





resources to their needs, violates 
common sense. 

The trial process is quite inadequate 
to meet this backlog problem. The use 
of trials has steadily declined in the 
last twenty-five years. In the court 
year 1930-1 the New York Supreme 
Court, in the entire state, tried 8,016 
cases (Rep. Comm. Adm. of Justice, 
N. Y. 1934, page 14). In the court 
year 1955-56 it tried 3,468 cases, a 
drop of over 50 per cent in twenty-six 
years. (Rep. Jud. Conf. 1957, page 
202). 

In 1933, the Circuit Court of 
Michigan tried 21 per cent of its cases. 
In 1954, it tried 15 per cent. 

Judge Frank Fitzgerald of that court 
characterizes eight out of ten of these 
cases that are tried as nuisance cases. 
He believes that cases of merit are 
recognized as such and disposed of 
before trial is reached. 

Chief Justice C. C. McLaurin, of 
the Province of Alberta, Canada, re- 
ports that throughout Canada, with 
the exception of the Province of 
Ontario, “the trend is toward fewer 


” 


jury trials and speaking of 
Alberta, he says: “It is about five years 
since we had a single jury trial. In the 
City of Edmonton, population 250,000, 
we have not had one for ten years. 
Over a period of twenty-five years | 
would estimate that we have had one 
jury trial per year for the entire 
province.” !* 

Former Presiding Justice Peck of 
the New York Supreme Court in New 
York County says that in that court, 
which he describes as “the busiest 
trial court in the world, 132 jury 

(Continued on page 90) 





8. “Section 17-215. Special judge by ~~ 
appointments or election. Whenever any judge 
of the circuit or criminal courts of this state 
is unable to dispose of al! cases at the regular 
term of court, or at an adjourned term, in any 
of the counties of his judicial circuit, he is 
empowered to make arrangements for the trial 
of such cases by another judge, by certifying 
such fact to the chief justice of the Supreme 
Court, who shall designate a retired or other 
pete to hear and try such cases as have not 

n dis = of by the regular judge, or the 
regular ie may request another judge to 
sit b tater ange. or the local bar may elect 
one from among their number to hear and try 
such cases .. . all such proceedings shall be 
valid and legal and have the same force and 
effect as if the proceedings were had at a 
regular term of court at which the regular 
judge presided. 

9. Act of January 14, 1952, P.L. 2057, 5 Pur- 
= s Digest §30. 

. See Smith Case, 381 Pa. 223. 13 6 2d. en 

it. Smith v. Wissler, 350 U.S. 858, 100 L. 

69 (1955). 

12. Prrrssurcn Lecat Journat, March 2, 1957, 

page 8. 
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The Wage-Hour Law: 









Its Effects Upon the Construction Industry 


by Eli Baer * of the Maryland Bar (Baltimore) 


Mr. Baer describes the workings of the wage and hour provisions of the 


Federal Labor Standards Act, a statute which has a wide application 


throughout the country. Although his discussion is centered mainly around 


the construction industry, much of what he has to say is of general scope. 





How do the wage and hour provi- 
sions of the Fair Labor Standards Act 
of 1938 and its amendments affect 
builders and contractors? How does 
this act, which is commonly known as 
the Federal Wage-Hour Law, affect the 
employees in our building and con- 
struction industry? Who is covered by 
this law? Who is exempt? Are you as 
a builder and contractor complying 
with this law? What does it do for 
you? What are the penalties for non- 
compliance? To find the answers to 
these questions, we must go to the Fair 
Labor Standards Act of 1938 and its 
later amendments as enacted by Con- 


gress. 


The Fair Labor Standards Act of 
1938, as amended, states its purpose in 
the following language: 


(a) The Congress hereby finds that 
the existence, in industries engaged in 
commerce or in the production of 
goods for commerce, of labor conditions 
detrimental to the maintenance of the 
minimum standard of living necessary 
for health, efficiency and general well- 
being of workers. 


(1) causes commerce and_ the 
channels and instrumentalities of com- 
merce to be used to spread and _ per- 
petuate such labor conditions among 
the workers of the several States; 


(2) burdens commerce and the free 
flow of commerce; 

(3) constitutes an unfair method of 
competition in commerce; 

(4) leads to labor disputes burden- 
ing and obstructing commerce and the 
free flow of goods in commerce; and 

(5) interferes with the orderly and 
fair marketing of goods in commerce. 

(b) It is hereby declared to be the 
policy of this act, through the exercise 
by Congress of its power to regulate 
commerce among the several States 
and with foreign nations, to correct 
and as rapidly as practicable to 
eliminate the conditions above referred 
to in such industries without sub- 
stantially curtailing employment or 
earning power. 


It is clear therefore that in adopting 
the Fair Labor Standards Act (the 
Federal Wage and Hour Law) in 1938, 
the Congress sought to use its inter- 
state commerce powers to eliminate 
labor conditions detrimental to the 
health, efficiency and well-being of 
workers, and to eliminate unfair meth- 
ods of competition based on these con- 
ditions. 

The law’s basic provisions require: 

1. A minimum wage of $1.00 an 
hour, effective as of March 1, 1956. 


2. Overtime pay of at least time and 


one half the employee’s regular rate 
for all hours over forty in a work-week. 

3. A minimum age of 16 years for 
general employment and 18 years for 
work in occupations designated hazard- 
ous by the Secretary of Labor. Provi- 
sion is made for the employment of 
14- and 15-year-old children at certain 
limited kinds of employment outside 
of school hours. 

The Federal Wage and Hour Law 
applies to all employees who are en- 
gaged in interstate commerce or in the 
production of goods for interstate 
commerce. including any closely re- 
lated process or occupation directly es- 
sential to such production. 

The same principles for determining 
coverage under the Fair Labor Stand- 
ards Act generally apply to employees 
in the building and construction in- 
dustry. It is the employee's activities 
rather than the employer's business 
which are the important consideration. 
The fact that the employer is an in- 
dependent contractor is immaterial un- 
der the act. If he performs the con- 
struction for or on behalf of a firm 
which is engaged in interstate com- 
merce, or in the production of goods 
for such commerce, his employees are 
covered. 

The United States Supreme Court 
has said in the cases of Mitcheil v. 
Joyce Agency, 348 U.S. 945, and 
Mitchell vy. Vollmer and Co., 349 U.S. 


i 


427, that coverage must be given “a 
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The Wage-Hour Law 


liberal construction” determined “by 
practical considerations, not by tech- 
nical conceptions”. 

The administrator of the Wage and 
Hour and Public Contracts Division of 
the Department of Labor is guided by 
authoritative court decisions in his task 
of distinguishing “covered” from “non- 
covered” employees. The provisions of 
the act have been applied to employees 
engaged in the maintenance, repair, 
reconstruction, improvement or exten- 
sion of existing instrumentalities of in- 
terstate commerce (such as interstate 
highways, transportation terminals, 
airports, radio stations and similar 
structures). The Wage-Hour Law has 
also been applied to those employees 
of a contractor who are engaged in 
the maintenance, repair, reconstruc- 
tion, improvement or extension of facil- 
ities (such as manufacturing, mining, 
or industrial plants) used in the pro- 
duction of goods for interstate com- 
merce, This includes not only em- 
ployees actually engaged in construc- 
tion work on the site, but also other 
employees required for its efficient per- 
formance. These include office, clerical, 
bookkeeping, auditing, promotional, 
diafting, engineering, custodial and 
stock room employees; also timekeep- 
ing and payroll workers, watchmen and 
guards. 


A construction project may be purely 
local and, therefore, not covered, but 
some individual employees may never- 
theless be covered on independent 
grounds by reason of their interstate 
activities. Therefore, the act is applic- 
able to employees who are regularly 
engaged in ordering or procuring ma- 
terials and equipment from outside the 
state or receiving, unloading, checking, 
watching or guarding such goods while 
they are still in transit. For example, 
laborers on a “non-covered” construc- 
tion project who regularly unload ma- 
terials and equipment from vehicles or 
railroad cars which are transporting 
such articles from other states are per- 


forming “covered” work. By this same 
token, employees who regularly use 
instrumentalities of commerce, such as 
the telephone, telegraph and mails for 
interstate communication have been 
considered to be within the scope of 
the act. Employees who are regularly 
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engaged in preparing, handling or 
otherwise working on goods which will 
be sent to other states are covered by 
the act. This includes the preparation 
of plans, orders, estimates, accounts, 
reports and letters for interstate trans- 
mittal. 


Employees who are regularly en- 
gaged in traveling across state lines 
in the performance of their work (as 
distinguished from merely going to 
and from their homes or lodgings) are 
engaged in interstate commerce and 
covered by the act even though the 
construction project itself is not cov- 
ered. If any employee regularly trans- 
ports persons, materials or equipment 
between jobs across state lines, or to 
a “covered” project, even within the 
state, as part of his duties for the con- 
tractor, he would be covered. 


Employees who are engaged in the 
construction of new buildings or other 
new structures are considered “cov- 
ered” when the work constitutes an 
enlargement or extension of “covered” 
existing facilities of which the new 
structure will become an integral part. 
This is true both when the new build- 
ing or structure becomes an integral 
part of an existing plant producing 
goods for interstate commerce, and 
when it extends, enlarges or improves 
an existing instrumentality of com- 
merce. The United States Supreme 
Court has upheld a court decision 
which decreed “If the new building, 
though not physically attached to an 
existing plant which produces goods 
for commerce, is designed to be an in- 
tegral part of the improved, expanded 
or enlarged plant, the construction, like 
maintenance and repair, would be sub- 
ject to the act.” (Walling v. McCrady 
Construction Co., 329 U.S. 785). 

The United States Supreme Court 
also has held that the construction of 
a new facility in a network of instru- 
mentalities of interstate commerce in 
order to serve the system or function 
as an alternate route or to relieve traf- 
fic congestion in another unit or to 
replace an outmoded facility is subject 
to the act. 

It is important for contractors to 
note that under the act the item “high- 
ways” includes bridges, underpasses, 
overpasses, bypasses, country roads, 





access roads, city streets as well as 
alternate roads, draw bridges, toll 
bridges, toll roads and turnpikes, but 
does not include roads or parking facil- 
ities on privately owned land which are 
not for use by the general public for 
interstate traflic. 


Who Is Covered? ... 
General Rules 

The general rules for determining 
the coverage of employees engaged in 
the construction of other instrumen- 
talities of interstate commerce apply 
tou highway construction. The United 
States Supreme Court has stated that 
in applying the act to highway con- 
struction practical rather than _tech- 
nical considerations, are decisive. Cov- 
erage depends on the character rather 
than the volume of the employees’ ac- 
tivities. The important element is the 
fact that the amount of the work, even 
though very small, be regular and re- 
curring and not occasional nor inci- 
dental and, under the authoritative 
decisions, a percentage test is not re- 
garded as a practical guide for ascer- 
taining whether a particular facility is 
or is not an instrumentality of inter- 
state commerce. 

The fact that the road is owned or 
controlled by the state or Federal Gov- 
ernment, or by any subdivision there- 
of, will not affect the applicability of 
the act. The same would be true if 
state or federal funds were used to 
finance the construction. However, if 
the employees are actually employees 
of a state, or a political subdivision 
thereof, they are excepted from cov- 
erage of the act. 

Construction of city streets which 
are not a part of a public road build- 
ing program and are constructed on 
private property as a part of a new 
residential development are not con- 
sidered “covered” by the courts. How- 
ever, the construction, reconstruction or 
repair of a city street, whether resi- 
dential or not, which is part of an in- 
terstate highway or which directly con- 
nects with an interstate highway, is 
su closely related to the interstate com- 
merce moving on the existing highway 
as to be a part of it under the prin- 
ciples established by the United States 
Supreme Court decisions, which re- 

























quire determination of coverage on the 
basis of realistic, practical considera- 
tions. The construction of new express- 
ways and highways that will connect 
with an interstate highway system is 
so “related to the functioning of an 
instrumentality or facility of interstate 
commerce as to be, in practical effect, 
a part of it, rather than an isolated, 
local activity”. (Mitchell v. Vollmer 
and Co., 349 U.S. 427.) Neither the 
fact that they are not dedicated to in- 
terstate use during. their construction 
nor the fact that they will constitute 
alternate routes rather than replace- 
ment of existing roads, constitutes suf- 
ficient basis, under the controlling 
court decisions, for excluding them 
from the coverage of the act. There- 
fore, unless and until authoritative 
court decisions in the future hold 
otherwise, the construction of such new 
highways and expressways will be re- 
garded as “covered”. 


The act applies to work on a cov- 
ered interstate instrumentality or pro- 
duction facility even though performed 
during periods of temporary non-use 
or idleness. The courts have held the 
act applicable to performance of con- 
struction work upon a covered facility 
even though the use of the facility was 
temporarily interrupted or discon- 
tinued. It is equally clear that the re- 
pair or maintenance of a covered facil- 
ity (including its machinery, tools, and 
other equipment) though performed 
during the inactive or dead season is 
subject to the act. 


The coverage of the act is deter- 
mined on a work-week basis. An em- 
ployee who in a particular work-week 
engages in any “covered” work in in- 
terstate commerce or in the production 
of goods for interstate commerce, in- 
cluding activities necessary to such 
production, is subject to both the min- 
imum wage and overtime provisions 
for that entire work-week. The work- 
week is based on the hours worked in 
each work-week—standing alone. That 
is, overtime must be paid for all hours 
worked over forty in each such work- 
week. The employer cannot eliminate 
the obligation to pay overtime by av- 
eraging the hours of work over two or 
more work-weeks, regardless of wheth- 
er wage and salary payments are made 





every two weeks, every half month or 
once a month. Before overtime pay can 
be computed, it is necessary to deter- 
mine the employee’s regular rate of 
pay. The “regular rate” is defined in 
the act to include all remuneration for 
employment, except certain payments 

such as premium payments for over- 
time work and work on Sundays and 
holidays, discretionary bonuses, gifts 
and payments in the nature of gifts on 
special occasions, contributions to wel- 
fare plans, and payments made pursu- 
ant to certain profitsharing, welfare, or 
thrift and savings plans. 

The regular rate may be more than 
the statutory minimum of $1 an hour, 
but it cannot be less If an employee's 
regular rate should fall below $1 an 
hour minimum, the employer must 
make up the difference and compute 
overtime on the basis of at least $1 
an hour. 


If a salary is paid on other than a 
weekly basis, the weekly pay must be 
determined in order to compute the 
regular rate and overtime pay. If the 
salary is paid for a half-month, you 
multiply by 24 and divide the product 
by 52 to get the weekly salary. A 
monthly salary should be multiplied 
by 12 and the product divided by 52. 

The regular rate for an employee 
who is paid a salary for a specified 
number of hours a week is obtained 
by dividing the weekly salary by the 
hours worked. If a salary is paid as 
straight-time pay for whatever number 
of hours are worked in a work-week, 
the regular rate is obtained by divid- 
ing the salary by the hours worked 
each week. Therefore his regular rate 
will vary when he works overtime. For 
example, a $60 a week employee under 
these circumstances would have a reg- 
ular rate of $1.20 an hour when he 
works 50 hours a week ($60 divided 
by 50 hours). He is due one half the 
regular rate or 60 cents for each of 
the ten overtime hours of overtime, plus 
his regular salary, or $66 for the week. 
If he works 60 hours, his regular rate 
would be $1 an hour for that week, 
and he would be due one half that, or 
$.50 for the 20 overtime hours, plus 
his salary—or $70 for the week. 


The Administrator of the Wage and 
Hour and Public Contracts Division 
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Eli Baer is now in private prac- 
tice in Baltimore and in Washing- 
ton, D. C., after many years’ ex- 
perience in the service of the Fed- 
eral Government. He is a former 
Principal Claims Attorney and 
Acting Assistant General Counsel 
to the Comptroller General of the 
United States and has written and 
lectured on taxation, government 
contracts and procurement, rene- 
gotiation and termination. 





issues interpretative bulletins from 
time to time covering various sections 
of the law for the guidance of employ- 
ers and officials of the Division charged 
with enforcement of the act. 

Firms in the building industry will 
want to note the exemptions from the 
wage and hour provisions of the act. 
These exemptions are defined in “Ex- 
planatory Bulletin, Regulations Par. 
541”, issued by the Administrator of 
the Wage and Hour and Public Con- 
tracts Divisions, Washington, D. C. 
This publication is available without 
charge. 

The white collar exemptions, i.e., 
employees who are exempt from both 
the minimum wage and overtime pro- 
visions of the act, are those employees 
engaged in a bona-fide executive, ad- 
ministrative, professional or local re- 
tailing capacity, or in the capacity of 
outside salesmen as defined by the 
Administrator. 


Child Labor .. . 
The Federal Law 
All employers must comply with the 
child-labor provisions of the Fair Labor 
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Standards Act which prohibits the em- 
ployment of “oppressive child labor” 
in commerce or in the production of 
goods for commerce. Also prohibited 
is the shipment or delivery for ship- 
ment in commerce by a_ producer, 
manufacturer or dealer of any goods 
produced in establishments in or about 
which “oppressive child labor” has 
been employed within thirty days prior 
to removal of the goods. 


Employers can protect themselves 
from unintentionally employing a minor 
under the legal age by having on file 
a certificate of age issued in accord- 
ance with regulations of the Secretary 
of Labor showing that the minor is 
above the legal age for employment in 
the occupation in which he or she is 
engaged. 


“to 


It is unlawful under the act 
transport, offer for transportation, 
ship, deliver or sell with knowledge 
that shipment or delivery or sale 
thereof in commerce is intended” any 
goods produced in violation of the act’s 


minimum wage or overtime provisions. 


Every employer must comply with 
the record-keeping provisions of the 
act. No particular order or form of 
records is prescribed by the regula- 
tions of the Wage and Hour Division 
for employees generally. It is required 
only that an employer make and keep 
clear, accurate and complete records 
which reflect the information and data 
required by the regulations with re- 
spect to the persons employed by him, 
and of the wages, hours and other con- 
ditions and practices of employment 
maintained by him. These records 
must be preserved for three years, 
either at the place of employment, or 
in an established central record-keep- 
ing office. In addition, the employer 
must preserve for two years certain 
records which he maintains in the 
course of his business operations. 
These include any employment and 
earnings records which he uses as a 
basis for his wage and hour records, 
wage rate tables, worktime schedules, 
and order, shipping, and billing rec- 
ords of additions to and deductions 
from wages. 


All records are open at any time to 
inspection and transcription by the 
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Administrator of the Wage and Hour 
Division, or his representative. 


The act requires also that each em- 
ployer make such extension, recompu- 
tation or transcription of his records 
and submit to the Wage and Hour 
Division such reports concerning per- 
sons employed and the wages, hours 
and other conditions and practices of 
employment set forth in his records, as 
the Administrator, or his duly author- 
ized and designated representative may 
request in writing. 


All complaints, records and other in- 
formation obtained by the Wage and 
Hour Division from employees and 
employers are treated as confidential. 


The Administrator of the U.S. De- 
partment of Labor’s Wage and Hour 
and Public Contracts Division, which 
administers the law, has stated that 
most violations of the Federal Wage- 
Hour law are unintentional and arise 
from failure to understand fully the 
statutory requirements. Investigations 
are not made merely to disclose viola- 
tions. The policy is to offer employers 
the fullest possible assistance and guid- 
ance to avoid violations. Each time 
an investigator visits an employer’s 
establishment, he seeks, through in- 
forming and advising the employers to 
assure that, for the future at least, the 
employer’s operations will be in full 
compliance with the provisions of 
the act. 


Three methods are provided under 
the act for the recovery of unpaid 
minimum or overtime wages due: 


1. The employee may bring suit 
against the employer to recover the 
wages withheld, together with liqui- 
dated damages in an amount equal to 
the back wages due, plus a reasonable 
fee for an attorney and suit costs. Un- 
der specified conditions, the court may 
limit or eliminate the recovery of 
liquidated damages from employers 
found to have acted in good faith. 


2. The Administrator of the Wage 
and Hour Division may supervise the 
payment of back wages for employees. 
Employees who agree to accept such 
payment and are paid in full the un- 
paid overtime compensation owing to 
them under the act waive their inde- 





pendent statutory rights to such back 
pay and to liquidated damages. 


3. The Secretary of Labor, on the 
written request of affected employees, 
may bring suit against the employer to 
recover back wages due. Such requests 
may be filed with the nearest Wage 
and Hour Office. Employees consenting 
to the bringing of such suits waive this 
independent right to sue for such back 
pay and for liquidated damages. 


Suits to recover such back wages 
must be commenced within two years 
from the time when the minimum or 
overtime wages became due and the 
employer failed to pay them. 


The Federal Government may prose- 
cute criminally for willful violations 
of the Fair Labor Standards Act. Upon 
conviction, the employer may be fined 
up to $10,000 and, in the case of a 
second conviction, imprisoned for up 
to six months. 


Under certain conditions, an em- 
ployer may have a “good faith” de- 
fense against liability or punishment 
for failing to pay minimum wages or 
overtime compensation due under the 
act. 

The Secretary of Labor may ask a 
Federal District Court to restrain vio- 
lations of the act by injunction. 


The act prohibits discharging or 
discriminating against an employee be- 
cause he has filed a complaint or start- 
ed or participated in a proceeding 
under the act. 


The Wage and Hour Division has 
stated that all of the above enforce- 
ment measures, through the yeais, have 
contributed to the maintenance of high 
levels of employment, fair wage struc- 
tures and the elimination of certain 
harmful competitive practices, and 
that all of the act’s provisions are in- 
tended to be accomplished thru a fair 
and equitable application of the pro- 
visions of the Federal Wage and Hour 
Law to your particular business or in- 
dustry; and whether the act has ac- 
complished its stated purpose is for you 


to judge since this article is intended 
merely to give the reader an explana- 
tion of the basic provisions of the 
Wage-Hour Law as it affects the con- 
struction industry. 
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Commun’s 
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An Examination of Recent Developments 


by Frank B. Ober + of the Maryland Bar (Baltimore ) 


Mr. Ober’s thesis is that the Supreme Court, after recovering from an 
amazing blindness toward the dangers of the internal threat of the 
Communists, has in recent months showed symptoms of a recurrence of 


its post-war myopia. “Internal subversion”, writes Mr. Ober, “has been 


the main weapon by which Communist victories have been won in China 
and other important areas.” He fears that the “new majority” on the 
Court may return to its pre-Korean policy of putting such a strong 


emphasis on civil rights that the 


executive and legislative branches 


(federal and state) may be hampered in their efforts to defend the country 


from subversives. 





At the end of World War II a series 
of decisions by the Supreme Court 
seemed to indicate that the majority 
of the Court, as then constituted, were 
blind to the threat of Communism to 
our internal security. Chief Justice 
Stone, dissenting in the Schneiderman 
case in 1943, even then, however, 
recognized and exposed the nature of 
the Communist conspiracy from the 
Party’s own documents. Justices Rob- 
erts, Frankfurter and Reed often dis- 
sented in these cases.! 

By 1950, the personnel of the Court 
had changed through the death or 
retirement of four judges,* and the 
dangers of Communism, both external 
and internal, had become only too 
clear.*. A new attitude of the majority 
of the Court, as reconstituted, was fore- 
shadowed in the Douds cases, uphold- 
ing the validity of the Taft-Hartley 
requirement that labor union leaders 
file non-Communist affidavits.* 

The Dennis case, in sustaining the 


conviction of the eleven Communist 
leaders under the Smith Act in 1951, 
made it abundantly clear that the entire 
Court, except Justices Black and Doug- 
las, had finally recognized the danger 
from the Communist conspiracy and 
the necessity of legislation against it. 
The majority opinion by Chief Justice 
Vinson emphasized the necessity of the 
Government's preventing its own violent 
overthrow. Justice Frankfurter, concur- 
ring, said: 

The Communist Party was not designed 

by these defendants as an ordinary 





1. Ober, 34 A.B.A.J. 645 (August 1948). See, 
e.g., Schneiderman v. U.S., 320 U.S. 118 (Chief 
Justice Stone, Justices Roberts and Frankfurter 
dissenting); see also Bridges v. Wixon, 326 U.S. 
135 (Chief Justice Stone, Justices Roberts and 
Frankfurter dissenting); Board of Education 
v. Barnette, 319 U.S. 624 (Justices Roberts, 

Reed = Frankfurter dissenting); Girouard v. 
U.S., 328 U.S. 61 (Justices Roberts, Reed and 
Pondkiewbes dissenting) . 

Chief Justice tone, Justices Roberts, 
Murphy and Rutledge, succeeded by Chief 
Justice Vinson (1946), Justices Burton (1945), 
Clark (1949), Minton (1949). Justice Byrnes’ 
tenure—1941-42—-was too short to have any 
material effect on the subject under discussion. 

3. Externally through the fall of China, com- 
mencement of Korean War, June, 1950. Danger 
attested by the Truman and Marshall Plans, 
expenditures for defense and aid. Internally 





political party. For the circumstances 
of its organization, its aims and meth- 
ods, and the relation of the defendants 
to its organization and aims we are 
concluded by the jury’s verdict. .. . 
We may take judicial notice that the 
Communist doctrines which these de- 
fendants have conspired to advocate are 
in the ascendency in powerful nations 
who cannot be acquitted of unfriendli- 
ness to the institutions of this country. 
We may take account of evidence 
brought forward at this trial and else- 
where, much of which has long been 
common knowledge. In sum, it would 
amply justify a legislature in conclud- 
ing that recruitment of additional mem- 
bers for the Party would create a sub- 
stantial danger to national security. 


Justice Jackson, concurring said: 


The Communist Party, nevertheless, 
does not seek its strength primarily in 
numbers. Its aim is a relatively small 
party whose strength is in selected, 
dedicated, indoctrinated, and rigidly 
disciplined members. From established 
policy it tolerates no deviation and 
no debate. It seeks members that are, 
or may be secreted in strategic posts 


the threat of subversion was dramatized by ex- 
ge: of Hiss, Fuchs, White, Remington, Cop- 

etc., and attested by federal and state legis- 
lative and loyalty programs. These es of 
history seemed indeed worth volumes of logic 
(N.Y. v. Eisner, 256 U.S. 349) in their | — 
=> Ge Court. See Dennis v. U.S., 341 US. 


4. American Communications v. Douds, Os- 
man v. Douds, 339 U.S. 382, 846 (1950). Const. 
or U.S., Legislative Reference Service Library 
of Con, ress, Edward S. Corwin ed., hereinafter 
cited “Corwin” + page oe 795. cr. Leedom v. Inter- 
national Union, 201, Amalgamated 
Meat Cutters v. NLRB i L. ed. 2d 207, holding 
that union status is not affected by false affi- 
davits of officers. 

. Dennis v. U.S., 341 U.S. 494, 519, 546, 564 
ar Emphasis ‘here and throughout sup- 
p 
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Communism and the Court 


in transportation, communications, in- 
dustry, government, and_ especially 
in labor unions where it can compel 
employers to accept and retain its 
members. It also seeks to infiltrate and 
control organizations of professional 
and other groups. Through these place- 
ments in positions of power it seeks a 
leverage over society that will make up 
in power of coercion what it lacks in 
power of persuasion. 


The Court had little difficulty in hold- 
ing that the “clear and present danger” 
rule of reason, applied to laws limiting 
free speech, could not be used to upset 
laws directed at sedition of a serious 
character.® Chief Justice Vinson point- 
ed out that the rule “cannot mean that 
before the Government can act it must 
wait until the putsch is about to be 
executed”. Mr. Justice Frankfurter 
said there was “ample justification for 
a legislative judgment that the con- 
spiracy now before us is a substantial 
threat to national order and security”. 
Mr. Justice Jackson said: 


Unless we are to hold our government 
captive in a judge-made verbal trap, 
we must approach the problem of a 
well organized nationwide conspiracy, 
such as | have described, as realistically 
as our predecessors faced the triviali- 
ties that were being prosecuted until 
they were checked with a rule of 
reason. 


Prosecutions under the Smith Act 
were hampered by pleas of the Fifth 
Amendment before grand juries to 
questions relating to Communist activ- 
ity because that was a link in the chain 
of evidence required for conviction 
under the Smith Act.* Congress there- 
fore amended and broadened the Im- 
munity Act so that witnesses in investi- 
gations relating to national security, 
upon application to the Court, could 
be granted immunity and compelled to 
testify.® 


The Ullman Case... 
The Immunity Act Upheld 
This Act was sustained in 1956 in 
the Ullmann case,” and the Court, in 
an opinion by Justice Frankfurter, de- 
clined to extend the Fifth Amendment 
to protect against possible loss of jobs, 
expulsion from unions and general 
public opprobrium. Justices Black and 
Douglas dissented. 
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Congress meanwhile passed the Sub- 
versive Activities Control Act of 1950.!° 
This act proscribed acts substantially 
contributing to a totalitarian dictator- 
ship, controlled by a foreign govern- 
ment within the United States; required 
registration of Communist action and 
front organizations; set up a Subver- 
sive Activities Control Board; and 
made it unlawful for members of totali- 
tarian organizations to hold non-elec- 
tive offices or to conceal membership 
therein in seeking employment in de- 
fense facilities. While providing certain 
sanctions, it declared that mere mem- 
bership in the Communist Party, so 
disclosed, was not per se a crime. 

The Court in 1956 referred back to 
the Board for further evidence, without 
reaching constitutional issues, a de- 
cision requiring the Communist Party 
to register. This was because of alleged 
perjury elsewhere of the notorious 
Matusow and two other witnesses. 
Justices Clark, Reed and Minton dis- 
sented on the ground that these three 
witnesses had all been cross-examined 
at length on the very issue of perjury, 
and that the Court should have deter- 
mined the important issue of constitu- 
tionality of the act, which they called 
“a bulwark of the congressional pro- 
gram to combat the menace of world 
communism”. The Board on rehearing 
adhered to its prior opinion that the 
Communist Party should register."! 

Additions were made to this act by 
the Communist Control Act of 1954,'* 
extending the act to include Communist- 
infiltrated organizations and making 
labor organizations determined to be 
such ineligible in certain respects to 
benefits under the National Labor 


6. 341 U.S. at pages 509, 542, 568. Justices 
Black and Douglas dissented on the basis of the 
First Amendment, and the latter thought that 
the answer to Communism was ucation 
which, as has been caustically pointed out, did 
not prevent the very ———— under consid- 
eration—see Corwin, page 801. Since the Dennis 
case, through 1956 103 Communist leaders had 
been convicted and twenty-seven awaited trial 
—see U.S. News anp Wortp Rep. (h>reinafter 
cited as U.S. News) December 28, 1996. 

7. Blau v. U.S., 340 U.S. 159 (1950). 

8. 18 U.S.C. Sup. 11 §3486(c). 

9. Ullman v. U.S., 100 L. ed. 511 (1956). 
Justice Frankfurter’s statement that no consti- 
tutional guarantee enjoys a preference, if fol- 
lowed, would be contrary to prior decisions. 
Cf. Adams v. Maryland, 347 U.S. 179 (1954), 
holding testimony before congressional com- 
mittee could not be used in subsequent state 
trial for gambling. 

10. 50 U.S.C. §§781-826. This Act is a sub- 
chapter of the Internal Security Act. Another 
subchapter provides for the detention of se- 
curity risks under prescribed procedures during 
war or fifth column insurrection. 





Relations Act. It proscribed the Com- 
munist Party, deprived it of the rights 
and immunities of legal bodies and 
applied the sanctions of the Internal 
Security Act to those who knowingly 
become or remain members of the 
Communist Party or similar organiza- 
tions dedicated to the violent over- 
throw of the Government, under the 
tests set forth in the statute. 

In the Nelson case,'* discussed be- 
low, the Court cited these later acts as 
well as the Smith Act as indicating an 
intention to supersede state power in 
this field—thus implying their validity. 
The effectiveness of the federal legis- 
lation against the Communists has 
been demonstrated by the large de- 
crease in Communist Party membership 
and the admissions of their leaders.'* 

It would have been reasonable to 
conclude therefore that the present 
Court would continue to sustain the 
federal criminal laws directed at the 
Communist conspiracy, but the cases 
decided in June, 1957, indicate that all 
anti-Communist laws may be so re- 
stricted as to lose their effectiveness. 
Thus in the Yates case,!° the Court 
freed five and ordered retrial of nine 
other second-string Communists _be- 
cause (1) the indictment had relied in 
part on the organization section of the 
Smith Act, which had not been in- 
volved in the Dennis case, and which 
it narrowly construed to mean original 
organization; and (2) the trial judge 
did not sufficiently distinguish between 
advocacy of the violent overthrow of 
the Government as an abstract doctrine 
and such advocacy as an incitement to 
action. Justice Burton dissented as to 
the first ground and Justice Clark as 


11. Communist Party v. Subversive Activities 
Control Board, 351 U.S. 115 (1956). As a post- 
script to this case it may be noted that the 
F.B.I. informer, Matusow, who was induced 
to write a presumably under Com- 
munist inspiration, recanted his testimony in a 
number of cases and was convicted aoe pee? 
in so doing. Barto. Sun, September 27, 1956. 
The District Court refused to set aside convic- 
tions merely ause of Matusow’s testimony, 
except as to two of the defendants involved, 
where his evidence was important. See Flynn 
v. U.S., 130 F. Supp. 412. e Board filed with 
U. S. Court of ow? for District of Columbia, 
December 18, 1956, a modified report (argued 
May 27, 1957), containing convincing evidence 
¢ the conspiratorial nature of the Communist 

arty. 

12. 50 U.S.C. Supp. §§782, 784, 789-793, 841- 
844. See also §§851-7. Cf. Md. Code Art. 85A, 
provisions as to subversive organizations. 

13. Pennsylvania v. Nelson, 350 U.S. 597. 

14. The difficulties in maintaining under- 

ound apparatus is admitted in Communist 

iocuments. See Chief Justice Stone dissenting 
in Schneiderman v. U.S., U.S. 187-9, 202-3. 
15. Yates v. U.S., 354 U.S. 298. 
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to both grounds. Justice Clark pointed 
out, as indeed the majority conceded, 
that the distinction between the charge 
in this case and the Dennis case is 
subtle and difficult to grasp. In any 
event, of sixty second-string Com- 
munists now appealing their convic- 
tions many have already been freed, 
under this ruling. 


The Jencks case'® held that the 
defendant was entitled to an order di- 
recting the Government to produce 
reports for his inspection containing 
statements of Government witnesses, 
overruling what seems to have been the 
prior uniform practice of requiring 
their production before the trial judge 
in whom was vested the discretion to 
determine relevancy and Government 
privilege as to state secrets and iden- 
tity of confidential informants. Thus 
the Government must open its files to 
defendants or forgo prosecution. Jus- 
tice Clark, dissenting, said: 


Unless the Congress changes the rule 
announced by the Court today, those 
intelligence agencies of our Govern- 
ment engaged in law enforcement may 
as well close up shop, for the Court 
has opened their files to the criminal 
and thus afforded him a Roman Holi- 
day for rummaging through confiden- 
tial information as well as vital national 
secrets. 

Congress did promptly in large 

measure reverse the Jencks case. 


The Federal Security Program 

The federal program designed to 
protect against infiltration by Com- 
munists in government employ of course 
raises considerations quite different 
from criminal laws. It involves the 
right of the Government, as employer, 
to set up standards of employment and 
to discharge employees for reasons 
which may not involve criminal activity 
at all. 


Congress, in exercise of its constitu- 
tional right to prescribe qualifications 
for government employment, enacted 
the Hatch Act in 1939, prohibiting 
political activity by Civil Service em- 
ployees; this act was sustained in the 
United Public Workers case.'* The 
same act made it unlawful to pay from 
public funds federal employees having 
membership in organizations advocat- 


ing the overthrow of our constitutional 
form of government. 

The Civil Service Commission passed 
regulations in 1942 providing for re- 
moval from federal employment for a 
number of causes, including “a reason- 
able doubt as to his loyalty to the 
United States”.'S In 1947, acting in 
part under the Hatch Act, President 
Truman issued Executive Order 9835, 
as amended in 1951 by Order 10241, 
changing the standard to “reasonable 
doubt as to loyalty”. An ambitious 
plan for screening all federal employees. 
with many procedural safeguards in- 
cluding a field investigation when 
necessary was undertaken. The criteria 
for determining evidence of disloyal 
conduct included, in addition to sabo- 
tage, espionage, sedition, advocacy of 
the forcible overthrow or alteration of 
the United States Government, dis- 
closure of confidential information 
serving the “interests of another gov- 
ernment in preference to the interests 
of the United States” and membership 
in organizations designated by the 
Attorney General as totalitarian, Fas- 
cist, Communist or subversive, or seek- 
ing to alter the form of government of 
the United States by unconstitutional 
means.!® While it would seem that this 
order was assumed to be in its major 
aspects constitutional, the provision for 
listing by the Attorney General ran 
into objections in the Joint Anti- 
Fascist Refugee Committee case, de- 
cided in 1951.2 In this case the Court 
reversed the holdings of the lower 
courts which had denied relief to cer- 
tain organizations seeking to have their 
names deleted from the Attorney Gen- 
eral’s list. Two of the Justices thought 
the decision not within the Executive 
Order, and three of the Justices 
thought it violated procedural due 
process because of lack of due notice 
and hearing. Mr. Justice Frankfurter 
emphasized in his concurring opinion, 
however, that the claim of national 
security is the greatest of all public 
interests, but there is nothing imprac- 
tical in requiring the disclosure to an 
organization of the case against it. 
Justice Reed dissented in an opinion, 
joined in by the Chief Justice and 
Justice Minton, on the ground that the 
decision interfered with executive dis- 
cretion. 
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Frank B. Ober has practiced 
law in Baltimore since he was 
graduated from Harvard Law 
School in 1913, except for the pe- 
riod of World War I. He has 
served in the House of Delegates 
of the Association and is a past 
President of the Maryland State 
Bar Association. He was Chairman 
of the Maryland commission that 
drafted the Maryland Subversive 
Activities Act of 1949, 


In 1953, the Truman Order was 
superseded by the Eisenhower Order 
No. 10450,2! which has been several 
times amended. This substituted, for 
the “reasonable doubt as to loyalty” 
standard, the test whether employment 
was “clearly consistent with the interest 
It thus re- 
placed the standard of loyalty with the 


of the national security” 


broader concept of security, based 

part on the Summary Suspension Act 
of 1950 referred to below. It added 
to the 1947 evidence to be considered 
other relevant criteria, not relating 
only to loyalty, but also to criminal, 
unreliable or immoral behavior and 
undue susceptibility of an employee 
to pressure and likewise the exercise of 


16. Jencks v. U.S., 353 U.S. 657. Justices Bur- 
ton and Harlan dissented on this point but con- 
curred with the majority on other grounds, 
Congress immediately reacted by enacting 18 
U.S.C. §3500 to keep the F.B.1. files confidential. 
Cf Black v. Cutter, 100 L. ed. 681, where Ch. J. 
Warren, Justices Black and Douglas, dissenting, 
indicated that membership in the Communist 
Party involved only “political beliefs’’! 

17. 5 U.S.C. 118 (i) (j); Corwin . cit. 449. 
United Public Workers v. Mitchell, US. 75; 
yg - J Civil Service Commission, 
330 US. 

18. 5 use. §631 ff. See Friedman v. Schwel- 
oy 159 F. 2d 22; cert. den., 331 U.S. 865. 

. See notes under 5 U.S.C. §631. 

20. Joint Anti-Fascist Refugee Committee v 
McGrath, 341 U.S. 123 (1951); cf. Bailey v. 
Richardson, 341 US. 918; Corwin, op. cit. at 
451-452. 

21. See notes under 5 U.S.C. §631 Supp. 
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Communism and the Court 


rights under the Fifth Amendment 
before congressional committees. 


In the Peters case, the 1955 Court 
construed the order to deny the right 
of the Loyalty Review Board to reopen 
the case of an employee twice cleared. 
The case turned on the narrow point 
of construction. It is not without sig- 
nificance, however, that Chief Justice 
Warren indicated that the granting of 
certiorari was because the Court 
thought that it presented serious and 
far reaching problems in reconciling 
fundamental constitutional guarantees 
with the procedures used to determine 
the loyalty of government personnel.?? 


The Summary Suspension Act of 
19502* came before the Court in 1956. 
This act provided for summary sus- 
pension in certain named _ sensitive 
agencies in the discretion of the agency 
head, when deemed necessary in the 
interest of national security. The Presi- 
dent extended it to all agencies under 
the discretionary power given him 
thereby. An employee in a non-sensi- 
tive position was summarily dismissed 
under this act after he refused a hear- 
ing at the administrative level. The 
dismissal was reversed in the Cole 
case** on the ground that there had 
been no determination that the em- 
ployee’s position was related to the 
national security as required by the 
Summary Suspension Act. It further 
held that the Executive Order imple- 
menting the act was invalid insofar as 
it permitted summary discharge of 
employees charged with disloyalty 
without making any determination with 
respect to the relationship between the 
employee's retention in view of the 
nature of his job and the national 
security. In the course of this opinion 
the Court, however, seems to assume 
the validity of the general provisions 
of Executive Orders Nos. 9835 and 
10450. Justices Clark, Reed and Min- 
ton dissented on the ground that the 
decision frustrated the clear purpose 
of Congress in delegating discretion to 
the agency head to dismiss summarily. 


Another Step... 
The Hatch Act 

In 1955 Congress extended the Hatch 
Act to deny employment to and penalize 
employees accepting pay, who them- 








selves were engaging in strikes against 
the Government or were members of 
employees’ organizations exercising 
such a right to strike, or who advocated, 
or were members of organizations ad- 
vocating, its forcible overthrow. This 
was’ implemented by the requirement 
of an afhdavit.?° 

That a reasonable security program 
must be maintained seems self-evident, 
though there are admittedly difficulties 
in administrative procedures. The 
Court has in other security areas de- 
ferred to the greater knowledge of the 
political branches of the Government 
which have the awesome public re- 
sponsibility for our national security.?° 
The successive orders have improved 
the many procedural safeguards of 
employees. No doubt some of the sug- 
gestions currently made for further 
improvements can and should be adopt- 
ed. But proposals for restricting the 
program to persons in sensitive posi- 
tions, restricting use of confidential 
information to cases more closely re- 
lated to national security, and the like, 
must be sifted to make certain they do 
not hamstring the agencies responsible 
for the program. 

Meanwhile, the highly articulate 
broadsides against the loyalty program 
seem often to ignore some of its most 
fundamental aspects. The objective is 
not an effort to convict at a criminal 
trial and hence to insure that no in- 
nocent person be improperly convicted. 
In a security system, the objective is 
to assure, so far as possible, discharge 


22. Peters v. Hobby, 349 U.S. 331 (1955). Jus- 
tices Reed and Burton dissented. Service v. 
Dulles, 1 L. ed. 2d 143. 

23. 5 U.S.C. §22 (1-3). 

24. Cole v. Young, 351 U.S. 536 (1956). 

25. U.S.C. §118 (j). (p), (q). The Atomic 
Energy Commission under the Act of 1946, the 
Defense Department through defense contracts, 
and the Coast Guard under the Act of August 
9, 1950, operate separate security programs. 

26. Harisiades v. Shaughnessy, 342 U.S. 580, 
589, 596-7; Shaughnessy v. Mezei, 345 U.S. 206 
(dissenting opinion of Justices Jackson and 
Frankfurter at page 222); Dennis v. U.S., supra. 
pages 542, 547. 

27. The necessity of using confidential infor- 
mation as provided by Executive Orders since 
1947 has been repeatedly affirmed by the Presi- 
dent. See reprint of 1952 speech in U.S. News, 
Sept. 9, 1955; Brownell, News, April 29, 
1955, page 58. For percentage of cases where 
there is publicity see page 64, where it is also 
pointed out that where the employee publishes 
his side of the case the Government is at a 
disadvantage, since it cannot disclose its own 
confidential information. Occasionally, how- 
ever, reporters themselves dig out Gerountory 
information from public records. See U-S. 
News, May 13, 1955, page 55, on Dr. Peters, who 
was the person involved in Peters v. Hobby, 
discussed supra, note 22. See also Report of 
the Comm. of The Assn. of the Bar of N.Y., 
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of security risks with a minimum in- 
jury to employees who may not in fact 
be security risks. While it is better to 
let some criminals go free than occa- 
sionally to convict one innocent, nation- 
al security demands that there should 
be a minimum possibility of retaining 
security risks. It seems clear, there- 
fore, that all of the judicial procedures 
are not applicable in a loyalty pro- 
gram. Indeed, with the responsibility 
of an executive normally should go the 
power to hire and fire in government 
employ, no less than in private employ. 
It has always been the law, except as 
limited by Civil Service statutes or 
other statutes, that employees can be 
discharged without a hearing. But in 
the interest of fair play, administrative 
hearings have been provided. Unques- 
tionably, in this comparatively new and 
delicate field injustices have arisen 
from faulty administration of the loyal- 
ty program. These instances have been 
exaggerated in the public mind by ig- 
norance of the nature of the proceed- 
ings and the tremendous publicity 
given to a few causes célébres. 

Much of the criticism has centered 
on the use of confidential information 
or, as it is emotionally stated, “faceless 
informers”. As has been pointed out 
repeatedly by the Department of Jus- 
tice and Mr. J. Edgar Hoover, the 
security program would be destroyed 
if the F.B.I. had to uncover its agents 
and lose the co-operation of informants 
in every security case.** The British, 

(Continued on page 84) 


N.Y. Trmes, July 19, 1956, indicating only about 
9,400 employees out of about 7,000, in- 
volved in the several mein | programs were 
affected. See also Harkness’ Report on Eisen- 
hower Program, U.S. News, November 25, 1955, 
page 77: Report British Ae Councillors on 
Security, U.S. News, March 30, 1956, page 108. 
The Report of the Wright Commission on 
Government Security, summarized N.Y. Times, 
June 23, 1957, recommends retention of federal 
security programs; creation of central security 
office to study security matters and furnish ad- 
visory decisions to department heads; a return 
to the earlier conception of separation of loy- 
alty from security cases; continuance with 
changed procedure of the Attorney General's 
list; compulsory process against witnesses; right 
of person subjected to loyalty investigation to 
confront accusers and cross-examine them 
“whenever it can be done without endangering 
the national security”; emphasizes the prime 
duty of the Government to preserve itself and 
to avail itself of information from confidential 
sources, but recommends that no derogatory in- 
formation shall be considered against objection 
without the right of cross-examination, except 
where supplied by regularly over confi- 
dential informants engaged in intelligence work 
for the Government whose identity may not be 
disclosed without compromising the national se- 
curity; that it be made criminal for anyone in 
or out of Government to willfully disclose clas- 
sified information. 



















The Pretrial Conference: 


Conceptions and Misconceptions 


by Alfred P. Murrah + Judge of the United States Court of 


The pretrial conference has been hailed by some of our greatest legal 


scholars and most able judges and lawyers as one of the best innovations of 


twentieth-century law. At the same time, many judges and lawyers remain 


skeptical and many others concede grudgingly, “Well, it works fine in 


New Jersey (or elsewhere), but it would never work in my jurisdiction.” 
Judge Murrah points out that pretrial is not a panacea. and must be 


used properly for the purpose for which it is intended. “It requires hard 


work and patience”, he points out. The article is taken from an address 
delivered before the Seventh Circuit Federal Bar Association in Chicago 


in May of last year. 





As Chairman of the National Pre- 
trial Committee since 1948, it has been 
my pleasant duty to contact every 
federal judge upon his assuming office 
to attempt to win him to the cause of 
pretrial by pointing out the advantages 
of its efficient use, and offering the 
assistance of the national and circuit 
pretrial committees. Each new judge is 
invited to sit with a seasoned pretrial 
judge of his own choice, to observe the 
pretrial techniques employed by him, 
not for the purpose of slavish!y adopt- 
ing the methods used by that judge, 
but for the purpose of affording the 
new judge an opportunity to observe 
successful pretrial in practice. 

So much has been written on the 
subject,! so many demonstrations have 
been conducted throughout the country 
by trial judges, so much overwhelming 
evidence in its favor, that it seems 
almost incredible that lawyers and 
judges continue to doubt the efficacy 
of the practice. 

Nineteen years after the official 





adoption of the pretrial conference as 
a federal court rule and by at least 
thirty-six states, there remain able, 
efficient and conscientious judges yet 
unconvinced. Indeed, pretrial has been 
called the bastard of the law, even a 
premature bastard; and in more re- 
fined terms, a curse, a joke, a waste 
of time and money, a means of sand- 
bagging litigants into a settlement 

a perfunctory nuisance. Ironically 
enough, close investigation reveals that 
all of these are truly representative 
epitaphs, depending upon concept and 
practice. Those who have made a 
special study of the use of pretrial in 
the federal courts of the country readily 
admit a justifiable basis for every one 
of the derogatory labels. Those of us 
of the Bench and Bar who abhor and 
deplore procedural change in any form, 
and those who yet cling to the idea 
that the trial of a case is a sporting 
game of skill and chance have difficulty 
adjusting ourselves to a new concept 
in the juridical search for truth, which 


Appeals for the Tenth Circuit 


is justice. For, undoubtedly, pretrial, 
after the exhaustion of discovery, is a 
relatively new procedural approach in 
the judicial process. Our reluctance 
to embrace the new concept of plead- 
ings and practice exemplified in the 
new rules is born of our congenital 
aversion to procedural change of any 
kind. Lord Campbell once said that 
“the due administration of justice 
depends more upon the rules by which 
suits are conducted than on the per- 
fection of the code by which rights 
are defined”. Lord Macmillan said that 
“Reform of procedure is always a tick- 
lish business for we grow accustomed 
te paths we have long trodden however 
tortuous. But the task must be under- 
taken from time to time if the vehicle 
of the law is to keep pace with the 
changing requirements of the age”.* 
And so has been the way of pretrial 
conferences. | cannot ever forget one 
experience which vividly illustrates the 
burdens of those who advocate pro- 
cedural change. It was soon after the 
reorganization of the New Jersey 
judicial system under its new Con- 
stitution. Vanderbilt was the author 
and the architect, and the new Chief 
Justice, the bar association of that 
state was in convention and all of the 


1. See Pre-trial by Harry D. Nims, of the 
New York Bar. Bibliography attached to Re- 
port of Committee on Pre-trial Procedure of 
Section of Judicial Administration, American 
ar Association, 1950. 
2. Macmillan, Law and Other Things, page 35. 
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The Pretrial Conference 


judges were there. The new Chief 
Justice had arranged a pretrial demon- 
stration by Chief Judge Laws of the 
District Court of the District of 
Columbia for the purpose of devising 
pretrial techniques for the vitalization 
of the newly adopted compulsory pre- 
trial court rule. All of the judges were 
arrayed down front to witness the 
demonstration. As Chief Judge Laws 
and his team of able lawyers from 
Washington moved toward the narrow- 
ing of the issues in a complicated law- 
suit, obtaining admissions of a fact 
about which there was no material 
dispute, and otherwise stripping the 
lawsuit to its bare bones, the judges 
got up to leave, one by one, until 
in the end only a few remained. Chief 
Justice Vanderbilt was disappointed 
but not deterred. Writing later on the 
subject of clearing congested calendars, 
Vanderbilt mentioned the demonstra- 
tion, stating, “The judges of our law 
courts, however, by and large saw 
nothing good in it, and it required 
the utmost in persuasion in some in- 
stances to get them to give the matter 
the effort which it requires, for a 
good pretrial conference in a com- 
plicated case is no mean intellectual 
feat”.* A Handbook on Pretrial was 
promulgated and made available to all 
of the judges of the New Jersey courts, 
providing in part for a check list of 
sixteen specific points or matters which 
ought to be the subject of inquiry 
at the pretrial.* 


Ten Years Later... 
A Successful Demonstration 
Ten years later, Vanderbilt's efforts 
were triumphantly rewarded. On _ in- 
vitation of the Section of Judicial 
Administration at the Annual Meeting 
of the American Bar Association, Chief 
Justice Vanderbilt brought his team of 
judges and lawyers to Philadelphia to 
demonstrate the techniques by which 
he had lifted the New Jersey judicial 
system from the bogs of desperation to 
a shining example for all to see who 
would look. After a brief introduction 
by the distinguished Chief Justice, 
Mr. Justice Brennan, then of the 
Supreme Court of New Jersey, pro- 
ceeded to outline with convincing 


clarity the phenomenal results of 
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discovery and pretrial conferences in 
the New Jersey courts. The opening 
sentence of his remarks was, “In New 
Jersey pretrial conference procedure 
is championed as the most important 
of all the pretrial devices designed to 
assure every litigant that his lawsuit 
will be disposed of without undue delay 
and with maximum protection against 
a result prejudiced by judicial error 
or influenced by maneuver or 
surprise”.® 

As we left the federal courtroom in 
Philadelphia, one judge, whom | 
respect and admire, turned to me to 
say that pretrial procedure was un- 
doubtedly a wonderful thing in New 
Jersey, but it simply would not work 
across the river in his jurisdiction. 
But it has worked there, and the 
statistics prove it. 

On June 30, 1955, when a three- 
judge committee in the Southern 
District of New York was appointed by 
the Chief Judge to study methods of 
alleviating the appalling condition of 
the calendars, there were 10,334 cases 
on the civil dockets and 5,000 addi- 
tional cases being added annually. 
There were 5,680 cases waiting for 
trial on the five civil calendars and 
the estimated time between issue and 
trial was over four years. By the 
common sense use of pretrial con- 
ferences, adapted to the peculiar prob- 
lems of that jurisdiction, today it is 
possible for litigants to obtain a trial 
within one to four months after they 
signify their readiness for trial. In a 
nine months’ period, 7,229 civil cases 
were pretried by the assigned judges. 
In the language of Judge Irving 
Kaufman, a member of the Committee 
who is also a member of the National 
Pretrial Committee: “Largely as a 
result of these conferences, a total of 
7,162 cases were terminated, i.e., 
closed out and off the dockets, elimi- 
nating a backlog representing eight 
years of court time”.° Now, pretrial 
had been previously inaugurated in 
the Southern District of New York and 
abandoned as a failure—a waste of 
time. Unfortunately, pretrial confer- 
ences have been adopted in other 
jurisdictions with enthusiasm, to be 
later condemned and abandoned. 


And so, the question arises, what 


is the difference between success and 
failure? The answer is clear and un- 
equivocal. It lies first in the proper 
concept of what a pretrial is intended 
to achieve. Some have construed it as 
a vehicle for coercing lawyers into 
settlements, thus denying their day in 
court. Others have conceived the 
function to be the settlement of all 
issues of fact, whether controverted 
or not, forgetting that discovery rules 
are available for such purposes and 
should be exhausted before pretrial 
conference. These practices have re- 
sulted in deep resentment by members 
of the Bar and rightly so, for the pre- 
trial function is certainly not the 
avoidance of trial; it is preparation 
for trial. Still other judges conceive 
it to be the judge’s function in a pre- 
trial to merely call the lawyers together 
for the purpose of making formal 
inquiry, first, whether the parties have 
agreed upon a settlement, and if not, 
whether they could agree upon anything 
else. One judge told me just the other 
day that the purpose of pretrials in 
his court was merely to determine 
whether the costs had been paid and to 
agree on a trial date. These conferences 
are very properly called perfunctory 
nuisances or even bastards of the law 
they make the way of the pretrial 
advocate hard and disillusioning. 


Successful Pretrial .. . 
The Judge’s Role 

The success of pretrial depends upon 
a proper appreciation of its intended 
function. It means that the judge must 
be willing to assume his role as the 
governor of the lawsuit, not a mere 
umpire. Judge Holtzoff says that a 
judge “must not be satisfied to accept 
counsel's statement of the issues with- 
out further analysis. He must con- 
stantly draw on his own imagination 
to suggest subjects for stipulation. 
Without such active leadership on the 
part of the judge, pretrial procedure is 
not likely to achieve success”.‘ 


3. Clearing Congested Calendars by Vander- 
bilt. 14 NACCA Law Journat, 326-337 (No- 
vember. 1954). 

4. Manual of Pretrial Practice, New Jersey 
Supreme Court, January 1. 1953. 

5. 17 F.R.D. 479. 

6. Calendar Decongestion in the Southern 
District of New York. Journat oF AMERICAN 
— Society, (October — December. 

). 

7. Pre-trial Procedure in the District of 
Columbia. CatrHotic University or America L 
Rev., (January. 1953). 
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In the language of Chief Judge 
Charles Clark, pretrial requires real 
skill on the part of the judge. “To me”, 
said Judge Clark, “successful pretrial 
represents the perfection of the judicial 
art”. He went on to say, “I hope judges 
will come to realize more and more how 
they can demonstrate skill and effective 
use of their judicial post at this pre- 
liminary stage of litigation”.* This 
distinguished judicial scholar did not 
stop at stressing the opportunities for 
judicial craftsmanship open to the 
pretrial judge. He thinks, as do all of 
us, that there are like opportunities 
for counsel’s craftsmanship in the 
highest tradition of professional 
practice. 

To those lawyers who harbor the 
idea that the pretrial conference is for 
the law clerks, let me suggest that 
more and more the quietude of the pre- 
trial conference will be the atmosphere 
in which the rights of the parties are 
shaped and molded ultimately into a 
just and righteous judgment. 

If you are interested in techniques, 
and there are many effective ones, you 
are invited to read a very exhaustive 
article by two members of the Wiscon- 
sin Bar, appearing in the January, 
1954, issue of the Wisconsin Law 
Review. This article is a survey of 
pretrial in the State of Wisconsin, 
primarily in the state courts, where it 
is undoubtedly used effectively in the 
efficient administration of justice in 
that state. Your attention is particularly 
invited to a form of pretrial notice by 
Judge Tehan which serves to apprise 
the lawyers of what may be expected 
of them at a pretrial, thus enabling 
them to be prepared. When lawyers 
come into the pretrial conference with- 
out any well-conceived idea of what is 
to be expected of them, they are chary, 
cautious and reluctant. In a pretrial 
handbook, prepared and distributed 
under the auspices of the Pretrial 
Committee of the Section of Judicial 
Administration of the American Bar 
Association in 1955, seventeen distinct 
and separate points are suggested as 


topics for discussion in pretrial.” If the 
lawyers know in advance that they 
must be prepared to discuss these 
various points, and the judge has them 
before him as he guides the case through 
its pretrial process, there can be no 
doubt of the advantages to be gained 
in the procedure, regardless of the 
type of case involved. 

In the language of Chief Judge 
Duffy, of the Seventh Circuit, attorneys 
at a pretrial conference owe a duty 
to the court and opposing counsel to 
make a full and fair disclosure of their 
views as to what the real issues at the 
trial will be. Rule 16 has done much 
to eliminate sham and surprise in the 
preparation and trial of cases in the 
federal courts.”'” And, to those who 
are dubious about power to conduct 
an effective pretrial, let me quote Judge 
Huxman: “The spirit of a pretrial 
procedure is not only to call the parties 
together and ask them to stipulate as 
to all matters concerning which there 
can be no dispute, but to compel them 
to stipulate and agree as to all facts 
concerning which there can be no real 
issue. The court has a right to compel 
the parties to do this”.!! 

Pretrial is not self-executing. Its 
effectiveness depends upon the attitude 
of the judge and the co-operation of 
the lawyers in the case. It requires hard 
work and patience on the part of both 
the lawyer and the judge. Nor is it 
a panacea for all of our judicial ills. 
It is only one of the modern procedural 
tools available to the Bench and Bar, 
which, when skillfully used, will un- 
doubtedly aid in the expeditious and 
economical disposition of civil litiga- 
tion. In the language of a great lawyer 
of the South, wherever it is effectively 
used, “the law has a better chance to 
give a satisfactory answer to the three 
questions uppermost in his client’s 
minds, namely, what will it cost; how 
long will it take; and what are the 
chances of success?”!? If it will take 
too long and cost too much, nothing 
else matters. 


It is only by the diligent and 
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member of the Court of Appeals 
for the Tenth Circuit since 1940. 
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Bar in 1928 after receiving his LL.B 
from the University of Oklahoma. 
He was appointed to the Federal 
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efficient application of our learning 
and professional skill that we can 
hope to merit the place in the public 
estimation which we claim, and to 
render to the public the services which 
they are entitled to expect from us. 
We live in a dynamic, pulsating world 

a world of change, if you please— 
in a world where the new is obsolete 
while it is yet on the drawing board. 
The law must keep pace or something 
else will surely take its place. Justice 
is the greatest interest of man on earth 

it is the most precious heritage of 
a free society. We are its trustees with 
the inescapable duty to administer it 

to preserve it and to perpetuate it. 
Certainly we can best perform our task 
by the skillful use of the tools at hand. 


8. Onto State Law Journat, 163. 

9. 17 F.R.D. 437. 

10. Cherney v. Holmes, 185 F. 2d 718 

11. Berger v. Brannan, 172 F. 2d 241. 

12. Troutman, Pretrial Conference, Mercer L. 
Rev., (Spring, 1953). 
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The Rule-Making Function and 


the Judicial Conference of the United States 


The Annual Report of the Judicial Conference of the United States 


will recommend to the Congress the adoption of a revision in the pro- 
cedure of rule-making for the federal courts. The Advisory Committees 
created by the Supreme Court having, after years of service, been dis- 
charged in 1956, the proposed new legislation will call for an amendment 
to 28 U.S.C. §331 which will authorize the Judicial Conference to institute 
and carry on a continuous study of the federal rules of practice and pro- 


cedure in the federal courts and to make recommendations as to additions 


and revisions of the same to the Supreme Court. A panel discussion of this 


important question was conducted under the auspices of the Section of 


Judicial Administration of the American Bar Association at its November 


Regional Meeting in Louisville. The panel was made up of Mr. Justice 
Reed, Chief Judge John Biggs, Jr., Professor James W. Moore and Mr. 
Thomas Scanlon. Mr. Justice Clark, Chairman of the Section of Judicial 
Administration, presided. The proceedings, in somewhat abbreviated form, 


eliminating duplications so far as possible, are produced herewith. 





Introductory Remarks 


of Mr. Justice Clark 


The rules of the court are the most 
important tools of the courtroom 
lawyer. It is, therefore, necessary that 
they always be up to date. During 
the past few years neither the Bar 
nor the judiciary has maintained an 
authoritative committee to carry on a 
continuing study of the Federal Rules 
so as to provide for their constant 
improvement. During the 1956 term 
of the Court it was suggested that we 
employ the facilities of the Judicial 
Conference of the United States in aid 


of our rule-making function. While 
no formal action has been taken by 
the Court, I think one could say that 
the consensus is that the use of the 
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Conference as an adjunct in the per- 
formance of our rule-making function 
would be desirable. The Chief Justice 
of the United States, who is the 
Chairman of the Judicial Conference, 
has authorized me to read this state- 
ment from him: 


I am heartily in favor of the proposal 
to bring the Judicial Conference of 
the United States into the rule-making 
process of the Supreme Court. For 
some time I have felt that in this 
regard the Conference is the best 
functionary which could be utilized by 
the Court to process proposals for 
changes in the rules. 

The existing personnel and facilities 
of the Supreme Court are in no sense 
adequate to the great responsibility for 
rule-making in the fields of civil and 
criminal procedure, admiralty, bank- 





ruptcy and tax appeals. The staffs of 
the Justices consist only of personal 
secretaries, messengers and law clerks, 
the latter changing annually in most 
instances. With the ever increasing 
length of our calendars it becomes 
more difficult for any of the members 
of the Court to give continuous atten- 
tion to the spade work essential to 
the formulation of new rules and 
amendments to existing rules. 

On the other hand, if the primary 
responsibility should be shifted to the 
Judicial Conference, that organization, 
properly staffed, and composed as it 
soon will be of members of both the 
Courts of Appeals and the District 
Courts of each Circuit, would be in a 
position to know whether there was 
need for change. It would also be in 
a position, through the most interested 
and best equipped judges in the 
federal system, to consider what 
changes might be necessary. It would 
also be able to select the most capable 
and interested members of the _pro- 
fession from the various circuits fér 
assistance and advice, and the judicial 
conferences of the circuits could and 
should afford an open forum for 
discussion of all proposals. In this 
manner, the Bar will not only have 
an active but a most important part 
in the formulation of the rules, thus 
permanently eliminating the possibility 
of the lawyers not being adequately 
consulted in the process. The Ad- 
ministrative Office, properly headed 
and amply staffed, could service all 
the committees which may be appointed 
and help greatly to make the rule- 
making process a continuing one. 

The responsibility of the Supreme 
Court will not be lessened. It will 
merely be given the benefit of the 
advice and assistance of the law 















schools, the Bar and the judges of the 
Federal District Courts and the Courts 
of Appeals before making its deter- 


minations. It will always be certain 
that all proposals will have been 
thoroughly canvassed, and when the 


controversial, the Court 
will have the benefit of all of the vari- 
ous views. The Court will then approve, 
modify the proposed 
changes recommended by the Judicial 
Conference, and the approved changes 
will be transmitted to the Congress as 
presently provided for under the 
law. 


question is 


disapprove or 


We are fortunate to hear from four 
distinguished members of our pro- 
fession on this important problem. | 
have asked Mr. 
Indianapolis, President of the Seventh 


Tom Scanlon of 


Circuit Bar Association and former 
Chairman of the Committee on Civil 
Procedure of the Indiana Bar Associa- 
tion, to lead off the discussion. 


Opening Remarks 
of Mr. Scanlon 

You have heard the statement of 
the Chief Justice of the United States, 
you will hear from the academician, 
Professor Moore, whom we all respect 
and quote to the courts daily, and 
also from Mr. Justice Reed and Chief 
Judge Biggs. the 
judiciary and the Judicial Conference 
of the United States. It was the Greek 
philosopher, old Heraclitus, who two 


who represent 


thousand years ago was so impressed 
with the necessity of flexibility and 
reform that he thought change to be 
the only fundamental element of the 
universe. And so it must be in the 
legal profession to the end that law 
the 
economic and political advancement. 


may maintain pace of social, 
This is as certain as taxes. 

We lawyers, I think, want to be 
assured that we will have an oppor- 
tunity to present the advocate’s view 
about these rules of practice and pro- 
cedure—whether they are with refer- 
ence to discovery, summary judgment, 
pleading—whatever it is. Now under 
this proposal, an opportunity will be 
fully afforded, even in greater measure 
than under the old system, which will 
be described by Professor Moore. | 
am authoritatively advised that it is 
contemplated that committees will be 


set up consisting of lawyers and judges, 
as well as law professors, which will 
carry on hearings at the grass roots 
where changes in the rules may be fully 
discussed as well as initially pro- 
posed. 

The use of the Judicial Conference 
and through it the various committees 
of the states and the circuits will give 
to the Supreme Court the conclusions 
of the best minds in our profession. 
It should result in a most practical 
and useful set of rules. And | suggest, 
as one member of the Bar, that the 
organized Bar should give its support 
te this plan and assure the Judicial 
Conference that we will do everything 
that we are called upon to do with 
enthusiasm to the end that the job is 


done, and done well. 


Mr. Justice Clark 


Thank you, Mr. Scanlon. Next we 
will have the pleasure of hearing from 
Chief Judge Biggs, who is also the 
Chairman of the Committee on Court 
Administration of the Judicial Con- 
ference of the United States. He needs 
no introduction. 


Observations of 
Chief Judge Biggs 

. . . First of all, as you know, the 
proposal which is under consideration 
is to bring the Judicial Conference of 
the United States into the rule-making 
process of the Supreme Court. It 
would take the place of the now dis- 
charged committees which have here- 
tofore functioned as Supreme Court 
committees in proposing new rules and 
Now probably 
the 
workings of the Judicial Conference 
of the United States. But I think it is 
quite proper to say a few words about 
it 


amending old ones. 


most of you are familiar with 


The Judicial the 
United States came into existence in 
1922 by an act known as the Judicial 
Act 


amended from time to time in some 


Conference of 


Conference which has _ been 
unimportant particulars and additional 
powers have been given to it. 

The Act provided that the Chief 
Justice of the United States shall call 
annually, or thereafter as necessity may 


dictate, the then Senior Circuit Judges 
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of each Circuit to a conference to be 
held at Washington at such time as he 
should designate. The name of the 
Conference was changed to the Judicial 
Conference of the United States from 
the old title “Senior Circuit Judges 
the 1939 amend- 
ments were passed. The Senior Circuit 


Conference” when 
Judges became Chief Judges by name, 
so that you had the Chief Judges of 
the eleven Circuits meeting in Wash- 
ington in the Supreme Court Building, 
presided over by the Chief Justice of 
the United States. And it was the duty 
of that Conference to tend to what may 
be called the administrative procedures 
of the courts and to report to Congress 
via the Chief Justice in an annual or 
what their 
commendations were for the expedition 


semi-annual report re- 
of the disposition of judicial business 
in the United States District and Circuit 
Courts, not of course the Supreme 
Court. This has nothing to do with the 
Supreme Court, nor with rule-making 
as applied to the Supreme Court 
itself. 


Very recently, by an act passed last 
August, United States District Judges 
were added or are to be added to the 
Conference, so that altogether you will 
have a Conference of twenty-four 
members; the Chief Justice of the 
United States, the Chief Judge of the 
the eleven Chief 
Judges of the eleven Circuits and 
eleven United States District Judges 
selected at the respective annual con- 


Court of Claims, 


ferences of the eleven Circuits by the 
judges of each Circuit. 


Now it seems to us, or at least it 
seems to me, for | suppose I can speak 
really only for myself here, that it 
bring the 
the United 
States into the rule-making process. 


would be desirable to 


Judicial Conference of 
First of all, we have the Administrative 
Office immediately available to give 
the Judicial Conference of the United 
States all the data and statistics that 
are needed in respect to the disposition 
of cases and how the courts are actually 
operating procedurally. And, further- 
the 


able to keep in constant touch, as it 


more, Administrative Office is 


has in the past, with the various courts. 
But, more important, we would have a 
continuous body set up by statute 
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which would be in a position to advise 
the Supreme Court as to what changes 
were needed in rules and what new 
rules, if any, were necessary. In other 
words, you would substitute the 
Judicial Conference, in effect, for the 
now discharged Rules Committee of 
the Supreme Court. 


The Judicial Conference of the 
United States, of course, can operate 
and does operate only through com- 
mittees which report in written reports 
which are sent around to the members 
of the Conference and, frequently, to 
all of the judges of the United States 
except the Supreme Court. These are 
proposals which the Conference com- 
mittees recommend. These proposals 
come before the Judicial Conference at 
its biannual meetings, that is its meet- 
ings in March and September, and are 
passed upon; sometimes they are 
approved, sometimes they are dis- 
approved, sometimes they are sent 
back for further study. 


If the Conference approved the use 
of committees the Chief Justice of the 
United States as Chairman would 
appoint a Rules Committee or Rules 
Committees. It is our thought to make 
the base as broad as possible, though 
of course the committees could not 
be so large as to be unwieldy. But it 
was our thought that there would be 
judges, both Circuit and District 
Judges on these committees, members 
of the Bar, and law school professors, 
on a wide geographic basis, and that 
most of these persons would be the 
people in the field who deal with the 
rules every day. 

The Judicial Conference will desire 
that the base from which changes in 
rules spring be as broad as possible 
and through the Judicial Conferences 
of the Circuits, the Judicial Councils 
of the Circuits, and through the various 
bar associations, a committee or com- 
mittees of the sort which we contem- 
plate in this proposal should afford 
every member of the Bar an ample 
opportunity to set forth his views, 
have them debated, and have them 
decided. I think the rule-making power 
will then be vested properly in a con- 
tinuous statutory body which should 
serve and function well. 
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Mr. Justice Clark 
Thank you, Chief Judge Biggs. We 


also have with us one of the foremost 
experts on the Federal Rules in the 
United States, Professor James William 
Moore: A staff member and later a 
committee member of the Mitchell 
Civil Rules Committee, he will tell us 
some of the problems of rule-making 
and offer a solution. 


Address of 


Professor Moore 


The American Bar Association and 
the profession generally are firmly 
committed, I believe, to the proposi- 
tion that court procedure should be 
prescribed by the courts. 

Congress has been and is similarly 
committed. The first Judiciary Act of 
1789 authorized each court of the 
United States to regulate its own 
practice. And the Permanent Process 
Act of 1792 authorized the Supreme 
Court of the United States to prescribe 
rules of practice for the district and 
circuit courts in the fields of admiralty, 
equity and law. The Supreme Court 
did exercise this general rule-making 
power for admiralty and equity. 
Failure on the part of the Court to 
exercise its power in the common law 
field led to a withdrawal of that portion 
of its rule-making power in 1872 when 
Congress enacted the Conformity Act. 
General procedural conformity in the 
federal trial courts to state practice 
in actions at law proved unsatisfactory. 
In 1912 the American Bar Association, 
under the able leadership of Mr. 
Thomas W. Shelton and his committee 
on Uniform Judicial Procedure, pressed 
for enactment of a rule-making statute 
that would restore to the Court its 
power in the common law field. And 
the Association had the support of the 
profession generally, but was unable 
to overcome the powerful opposition of 
Senator Walsh of Montana, long chair- 
man of the Senate Committee on the 
Judiciary. Shortly after Senator Walsh’s 
death, Attorney General Cummings 
sponsored the rule-making statute and 
it was promptly enacted in 1934. 


The Court is now vested and charged 


by law with making procedural rules 
for 





(1) civil actions; 

(2) bankruptcy; 

(3) admiralty; 

(4) criminal proceedings general- 
ly; 

(5) trial of petty offenses before 
commissioners and appeals _there- 
from; and 

(6) review of decisions of the 
Tax Court by the courts of appeals. 


This latter duty was placed upon 
the Supreme Court in 1954, and as 
yet it has promulgated no rules for 
review of Tax Court decisions. Rules 
in the other fields have been pro- 
mulgated by the Court, and amend- 
ments have been promulgated from 
time to time. But major revisions of 
the various sets of rules go back 
several years. The first and only major 
revision of the Civil Rules was made on 
December 27, 1946. In the bankruptcy 
area the General Orders and Official 
Forms were extensively revised in 1939 
to mesh with the Bankruptcy Act of 
1938, commonly known as _ the 
Chandler Act; and changes, less sub- 
stantial but more than minor in 
character, were made in 1947, in 
response to the enactment of the 
Referee’s Salary Act in 1946. While 
there have been some subsequent 
changes in the Admiralty Rules, there 
has been no major revision since 1921. 
Ir the criminal field there has been 
no major revision since the Rules 
became effective March 21, 1946. Rules 
governing the trial of petty offenses 
before commissioners and appeal there- 
from were promulgated January 6, 
1941, effective February 1, 1941. 

From the foregoing it can be seen 
that the Supreme Court’s rule-making 
is very extensive; and that the duty 
imposed upon the Court relative to 
initial promulgation and to revision is 
both onerous and difficult to discharge 
adequately. 

Aiding the Court. 

The Court is entitled to scholarly 
and effective aid. 

There should be a continuous study 
of the functioning of the procedural 
rules in all of the areas. I do not 
mean that continuous study should 
lead to continuous change. Not at all! 
Rules can seldom be an exhaustive 
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catalogue of procedural power and 
practice. And seldom should they. 
Reliance cannot be placed on Rules 
and amendments alone. There must 
also be faith in the creative and correc- 
tive natures of the judicial system. And 
unwarranted changes in the civil field 
will produce unwarranted diversity 
between the federal practice and states’ 
practices modelled upon the federal. 

But the Court and the profession 
are both entitled to know how the 
various rules are functioning from 
year to year. In some areas, more 
than others, rather extensive changes 
may be needed. In the tax field, for 
example, a new set of rules for appellate 
review of the Tax Court is called for 
by the Act of 1954. And, due to the 
fact that the Criminal Rules have not 
been re-examined since their pro- 
mulgation, and that the last revision 
of the Admiralty Rules was in 1921, 
probably more extensive revision is 
needed in those fields than in the civil 
area. But let us all—the Court and the 
profession—find out. If no change is 
needed, fine. If a proper case of 
amendment is made out then let that 
be done. 


The Former Advisory Committee 
Practice. 
Why not 


merely follow the advisory committee 


An initial question is: 


practice that was used in the civil and 
criminal areas? 

A partial answer at the outset is that 
we can adapt and use that practice. 
We can retain its good points, while 
eliminating its deficiencies. And we 
can easily work the advisory commit- 
tee system into a more co-ordinated 
and permanent structure. 

At the outset, the Advisory Commit- 
tee, oftentimes known as the Mitchell 
Committee, was an exceptionally able 
and gifted committee. There were 
fourteen members. William D. Mitchell, 
former Attorney General, was Chair- 
man; and Dean, now Judge, Charles E. 
Clark was Reporter. The other mem- 
bers were: George W. Wickersham, 
Vice Chairman, succeeded on his un- 
timely death by George Wharton Pep- 
per: Edgar B. Tolman, Secretary; 
Professor Wilbur H. Cherry; Dean 
Armistead M. Dobie; Robert G. Dodge; 
George Donworth; Joseph G. Gamble; 




























































Monte M. Lemann; Scott M. Loftin; 
Professor Edmund M. Morgan; Warren 
Olney, Jr.; and Professor Edson R. 
Sunderland. There were nine prac- 
ticing lawyers; and five law professors. 
There were no judges on the com- 
mittee although both Mr. Donworth 
and Mr. Olney had been judges, respec- 
tively, of the United States District 
Court for Washington and the Supreme 
Court of California. And two were des- 
tined to become judges, Deans Clark 
and Dobie. Mr. Loftin was then Presi- 
dent of the American Bar Association, 
and Major Tolman had been and con- 
tinued to be active in the Association’s 
activities. General Wickersham was 
then President of the American Law 
Institute, and, on his death, Senator 
Pepper succeeded him both on the 
Committee and as President of the In- 
stitute. All of the members were men 
of affairs with varied training and vast 
experience. They represented many 
schools of thought. And, while in num- 
bers the East may have been overly 
represented, the members of the Com- 
mittee represented the various geo- 
graphical sections of the country, since 
they came from Massachusetts, Connec- 
ticut, New York, Pennsylvania, Vir- 
ginia, Florida, Louisiana, Michigan, 
Illinois, Iowa, Minnesota, Washington, 
and California. Each member made a 
solid contribution. . . . 


When the Committee was reactivated 
in 1942, its personnel consisted of the 
former members of the Committee with 
General Mitchell as Chairman and 
Judge Clark as Reporter; and subse- 
quently there were some new appoint- 
ments to the Committee to fill vacancies 
caused by death. But in large part the 
Advisory Committee, as it was origi- 
nally constituted in 1935, continued to 
be the Court’s Advisory Committee for 
twenty-one years until it was dis- 
charged in 1956. And here, too, a les- 
son may be learned. In my opinion 
greater and more frequent change in 
personnel is desirable. And had there 
been such a change there should also 
have been greater representation of 
the district judges, who deal daily with 
the Rules and gain one type of insight 
into the operation of the Rules that 
circuit judges are less likely to have. 

Another matter of importance con- 
cerns the participation of the profes- 
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sion in the rule-making process. The 
Advisory Committee always proceeded 
on the theory that in drafting the origi- 
nal Rules and amendments of conse- 
quence, the Bench and Bar should be 
afforded an opportunity to make pro- 
posals, suggestions and criticisms. To 
this end the Committee gave wide cir- 
culation to the profession of its pre- 
liminary drafts, invited written sugges- 
tion and criticism; to the various 
letters, memoranda and written com- 
munications the Committee always 
gave careful attention and considera- 
tion; and often revised its proposals in 
the light thereof. But the Committee 
never held public hearings. . 


The Bench and Bar came to the Com- 
mittee via the mails. While I would 
certainly retain the written approach, 
I think there should also be public 
hearings held in many and various 
places about the country while the 
Committee is considering and formu- 
lating its proposals and recommenda- 
tions. At the least the Committee should 
go to the country when it is determin- 
ing how existing rules are operating, 
and whether and what amendments are 


needed. 


In summary, the deficiencies in the 
civil advisory committee system, as it 
functioned over the years, until the 
Committee was formally discharged in 
1956, were, in my opinion, these: 


(1) The term of the members of the 
Advisory Committee was for an in- 
definite period; and there was not a 
sufficient change in personnel. 


(2) Since the Committee reported 
directly to the Court, the Committee’s 
membership should have included more 
district judges, at least when the 
Committee was formulating amend- 
ments to the Rules. 


(3) Failure on the Committee’s 
part to hold public hearings, at least 
in reference to proposed amendments. 


(4) Lack of provision in the rule- 
making process for a yearly or biennial 
report by the Committee on the func- 
tioning of the Rules. 


(5) Lack of liaison between the 
Committee and the Court. As a con- 
sequence neither the Court nor the 
Committee was adequately aware of 
the thinking and objectives of each 
other. 


(Continued on page 92) 
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William Clarke Mason, 1881-1957 








Members of the legal profession 
throughout the country as well as in- 
numerable friends in nearly every 
worth while field of activity were dis- 
tressed to learn of the death of William 
Clerke Mason on November 19, 1957, 
in his 76th year. Few lawyers have 
served their profession so well and 
fewer still have contributed so much to 
the growth and usefulness of the or- 
ganized Bar. 

Mr. Mason when he died was one of 
the relatively few survivors of that 
group of older lawyers who could per- 
form any legal task with consummate 
skill—the conduct of a jury trial, argu- 
ments on appeal, the drafting of a will 
or corporate mortgage, directing the 
strategy in complicated corporate re- 
organization proceedings, giving every- 
thing he had to secure justice for an 
impecunious client and acting as the 
wise and understanding family friend 
and counsellor. While he recognized 
that because of crowding complexities 
specialization was inevitable and even 
necessary in big city law practice, he 
was not particularly happy about it and 
in his latter years missed the old days 
when a problem could be solved “like 
a lawyer—damn it!” without reliance 


on a team of technicians. As with all 
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great advocates who know the way 
people act and think, he had a “feel 
for the case” which usually led him to 
the right estimate of its outcome. 

Mr. Mason was born in Philadelphia 
on April 26, 1881, the son of William 
Douglas and Louise (Clarke) Mason. 
Educated in the Philadelphia public 
schools, he graduated in 1900 from 
Central High School, at that time 
possessing an extraordinary faculty and 
one of the two high schools in the 
country then authorized to confer a 
bachelor’s degree, a degree considered 
by many to be the equivalent of or 
better than the degrees conferred by 
many colleges. He went directly from 
high school to law school, graduating 
in 1903 from the Law School of the 
University of Pennsylvania. Thereafter, 
he shared office space with Gavin W. 
Hart, who handled many cases for the 
Reading Railroad as a trial attorney. 

In 1904 he formed a_ partnership 
with Franklin Spencer Edmonds, the 
firm being known as Mason and Ed- 
monds until Mr. Mason resigned from 
it in 1922 to become a partner of 
Morgan, Lewis & Bockius, the firm in 
which he was the beloved senior part- 
ner at the time of his death. 

In 1909 Mr. Mason married Mary S. 
Townsend, who survives him, together 
with a daughter, Mrs. H. Lea Hudson, 
and a son, William Douglas Mason, 
and several grandchildren. At the time 
of their marriage Mrs. Mason was an 
art student at The Pennsylvania Acad- 
emy of the Fine Arts. Mary Mason has 
since become a distinguished amateur 
painter and is responsible for her hus- 
band’s life-long interest in art and in 
the academy, to which he devoted a 
large quota of his time and talents. 

In 1922 Morgan, Lewis & Bockius 
needed an experienced trial lawyer to 
fill the vacancy caused by the untimely 
death of R. Stuart Smith. William 
Clarke Mason, then 41 years of age, 
was the ideal choice. He had previous- 
ly become Assistant General Solicitor 






(later, in 1929, General Attorney) for 
the Philadelphia and Reading Railway, 
handled all of its Philadelphia litiga- 
tion, and had represented the company 
in the famous antitrust proceedings, 
which culminated in the order requir- 
ing the company to divorce its railroad 
activities from its coal business. By 
1941 his law firm had suffered a heavy 
blow, having lost by death within less 
than three years three of its distin- 
guished seniors, Morris R. Bockius, 
Francis B. Bracken, and Clement B. 
Wood, leaving Mr. Mason as the only 
active senior. From that time, although 
working with prodigious effort and 
effectiveness during the short-handed 
days of World War II, he pursued a 
policy of self-effacement, always giving 
the credit for his successful achieve- 
ments to his juniors, who he knew 
would one day be competent to carry 
on when the time came for them to 
assume the leadership of the firm. In 
his later days he no longer appeared 
in court but remained active until the 
moment of his death, which occurred 
in his office just as he was about to 
leave it to attend a meeting of the 
Board of Directors of The Philadelphia 
National Bank. He had also served for 
many years as a director of Scott Paper 
Company and of Baldwin-Lima-Hamil- 
ton Corporation as well as a trustee or 
director of numerous civic and charit- 
able organizations. 

His efforts in behalf of the organized 
Bar speak for themselves. A former 
Chancellor of the Philadelphia Bar 
Association and a former President of 
the Pennsylvania Bar Association, he 
was for years a member of the House 
of Delegates and the Board of Gover- 
nors of the American Bar Association 
and a member or chairman of many 
of its more important committees. Mr. 
Mason was particularly interested in 
his work as a member of the Council 
for the Survey of the Legal Profession, 
but the Association activity which gave 
him the greatest satisfaction was the 
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successful inauguration of the Group 
Life Insurance Plan for Association 
members followed by the plan for 
senior members. These plans are not 
only of enormous benefit to the mem- 
bers of the Association individually but 
also to the American Bar Association 
Endowment. The fact that he was told 
at the outset that the plans could not 
possibly be underwritten was exactly 
the kind of challenge that intrigued 
him. It was not only eminently proper 
but, as it turned out, fortunate from 


the standpoint of timing that in July, 
1957, Mr. Mason was awarded the 
American Bar Association Medal for 
distinguished service to American juris- 
prudence at the Annual Meeting of the 
Association held in New York. None 
of his numerous honors pleased him 
half so much. 

Service to one’s profession and serv- 
ice to the community cheerfully and 
unselfishly rendered engender respect 
and admiration. But William Clarke 
Mason will be long remembered and 
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loved for his charm, his wit, his wis- 
dom and the warmth and vigor of his 
personality. His friends will cherish 
their memories of a man whose striking 
appearance and dominance without ar- 
rogance made him the focal point of 
attention in any group. His battered 
felt hat and fresh carnation in the 
raglan overcoat had become a Phila- 
delphia landmark. He was truly one 
of those entitled to membership in the 
rare company of “giants in the earth”, 
even in this day. 


Opinion of the Professional Ethics Committee 


OPINION 293 
(Adopted: November 13, 1957) 





ADVERTISING 


Publication in a local newspaper of New Year’s 


greetings by a lawyer, improper under Canon 27, although without 
designation as a lawyer, although party holds public office and 
although supported by local custom. 


Canon 27, 
Opinions 4, 59, and 107 
The chairman of the local ethics 
committee of a state bar association 
has asked our formal opinion as to 
whether it is contrary to the Canons 
for practicing lawyers to publish in a 
local newspaper the following advertise- 


ments: 


1. Councilman and Mrs. John Jones 
extend sincere wishes to all for a 
Happy New Year. 

2. Happy New Year to all, John 
Smith. 


Both John Jones and John Smith 
hold public office. 

We are advised that the publication 
of such greetings is not uncommon in 
the locality. 


In the opinion of the Committee the 
publication of these advertisements is 
in each case contrary to both the letter 
and spirit of Canon 27, the careful 
reading of which the Committee com- 
mends to the attention of all lawyers. 

In Opinion 107 we disapproved the 
publication in the form of a joint 
Christmas greeting of an advertisement 
signed by twenty-two persons, in- 
cluding ten lawyers. 

In Opinion 59 we condemned the 
distribution by a law firm in the form 
of a Christmas greeting of a “year 
book” convenient as a diary or ap- 
pointment book. In this Opinion the 
Committee said: 

The purchase and distribution of 


the “year book” described in the ques- 
tion is obviously a form of advertising. 


Its purpose is to remind the client at 
the Christmas season of the fact that 
the donor is still practicing law and 
the clear expectation of the attorney 
is that, through the use of the book, 
the client will be so reminded day 
by day during the ensuing year. It is 
a subtle commercialization of the spirit 
of good-will which prevails at the 
holiday season, and its impropriety is 
not lessened because it bears the guise 
of that spirit. The distribution of such 
book, being a form of advertising, must 
be condemned as a violation of Canon 


27. 


In one of its earliest opinions the 
Committee held that a violation of 
Canon 27 was not justified by local 
custom: Opinion 4. 

In the Committee’s opinion the ad- 
vertisements are not justified by the 
omission to state that the advertisers 
hold public office or that they are 
lawyers. 

Lawyers continuing to practice as 
such cannot insulate themselves from 
the Canons by acting in other 
capacities. 
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The Price of Freedom 


Judge Parker in other pages of this issue makes clear 
the duty of the lawyers and judges of this country to 
carry forward into world affairs the principles upon which 
our country was founded. The concentration of wealth 
and power in the hands of a government embodying 
those principles can be nothing less than a mandate from 
Providence. 


What can the average lawyer do to carry out that 
mandate? For one thing, he can devote his energies to 
informing himself on public questions. A lawyer dis- 
graces himself when he discloses that he has read nothing 
on a question before the United Nations about which 
some layman asks his opinion. It is our duty to think 
these things through for ourselves instead of leaving their 
solution to the unaided judgment of our representatives. 
Judge Parker reminds us that when our Government was 
founded we had a population less than half that of the 
present City of New York. Yet that comparative handful 
of people produced “the greatest document ever struck off 
at one time by the mind and purpose of man”. The reason 
that a few million people could produce from their ranks 
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a Hamilton, a Jefferson, a Madison, a Washington and a 
Franklin at once was that they were politically minded. 
It cannot be pretended that we have the same stimulus 
as they. They had risked their lives for the new country 
that they had created and, having paid such a price for 
it, knew its value and naturally devoted themselves to it. 
With fortyfold the numbers that the founding fathers had 
to draw on, however, can there be any doubt that we too 
could produce our Hamiltons, Jeffersons, Madisons, Wash- 
ingtons and Franklins in much greater measure than they 
if only we could be awakened to our responsibilities? 
There are thousands with the innate ability— 


Th’ applause of list’ning senates to command, 
The threats of pain and ruin to despise, 

To scatter plenty o’er a smiling land, 

And read their history in a nation’s eyes. 


The American lawyer need not look only to the United 
Nations as a means of making his influence felt. The 
example of our own Government is of inestimable impor- 
tance at this time when those who believe in state 
supremacy and those who believe in individual supremacy 
are struggling for the mastery of the minds of mankind. 
Every failure of our Government and every injustice to 
a minority group in this country is the cause of rejoicing 
in the Kremlin because it enables our opponents to mingle 
a few words of truth with the false propaganda that is 
spread against us. On the other hand every triumph of 
democracy and brotherhood here does more to bring the 
peoples of the earth to our side than any of the bread and 
circuses that we bestow on them. 

It is not only to the lawyers who are heads of state that 
Judge Parker’s call is directed. Unless we of the humblest 
ranks do our part, we shall be faithless to our forefathers. 


A Record of Achievement in 
the Field of Justice 


Nowhere in American jurisprudence is there to be found 
a greater improvement than that which has occurred in 
the field of trial practice. The recent death of Arthur 
Vanderbilt, whose contributions to the improvement of 
the administration of justice were so noteworthy, empha- 
sizes the importance of the great service which he ren- 
dered to his state and his nation as a lawyer, educator 
and jurist. The great advance in the improvement of trial 
practice followed the adoption of the Federal Rules of 
Civil Procedure in which he played so important a role. 
The adoption of these rules developed the use of pretrial 
practice procedure in both state and federal courts. This 
practice is now generally recognized and quite universally 
followed, yet there are still some lawyers and judges who 
view the whole matter of trial practice procedure with 
a degree of restraint and total lack of enthusiasm. 

Judge Alfred P. Murrah, of the Tenth Circuit Court 
of Appeals, has since 1948 served as Chairman of the 
National Pretrial Committee. During this time he has 
achieved a truly outstanding success in promoting the 
general use of pretrial practice by federal district judges. 
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The Federal District Courts have adopted and followed 
pretrial procedure to a much greater extent than has been 


the case in the state trial courts. 


Elsewhere in this issue 
we are privileged to present an address delivered by Judge 
Murrah, entitled “Pretrial: Conceptions and Misconcep- 
tions”, which presents a clear-cut and very interesting 


Editorials 


account of the history of pretrial practice as well as illus- 
trations of some of the results which have been achieved in 
the state and federal courts where the practice has been 
adopted. Every trial lawyer and trial judge will find in this 
address much of solid merit and interest. We highly 
recommend it to our readers. 


Travel Arrangements for the 1958 Annual Meeting 


California, here we come! 

The 8lst Annual Meeting of the 
American Bar Association will be held 
in Los Angeles next August. If you 
are planning to take Horace Greeley’s 
advice and “Go West” for the meeting, 
there will be a special train from 
Chicago for you and your fellow 
lawyers. 

Modern Pullman cars will leave 
Chicago on the Santa Fe Grand 
Canyon Limited, or a special section 
of this train, August 21, arriving at 
Los Angeles on August 24. A visit to 
the colorful Grand Canyon in Arizona 
will be made en route. 

Returning by train there will be a 
two-day stopover at Yosemite, one of 
the most spectacular of our national 
parks, and then on to San Francisco 
with its magnificent bridges and broad 
hay sheltering ships from all over 
the world. San Francisco’s many 


Notice to Section Members 


beautiful parks, drives, world-famous 
restaurants and varied activities will 
be yours to enjoy for two days before 
you leave on the California Zephyr 
for Chicago and the East. 


Hawaiian Holidays 


Los Angeles is a natural departure 
point by sea and air for the Hawaiian 
Islands. Members interested may travel 
to the Islands by Matson Line 
steamers—there is a sailing of the 
Lurline on August 30. It is possible 
to use air transportation in both di- 
rections, or, if you prefer, you can fly 
to Honolulu and return to California 
by steamer. 

You will stay at the Royal Hawaiian 
Hotel on Waikiki Beach, known for 
its romantic setting, superb accom- 
modations and fine service. There will 
be motor trips to places of interest 


on the Island of Oahu as well as a 
four-day trip to the outer islands of 
Kauai and Hawaii. These outer islands 
also have luxurious hotel accommoda- 
tions, and a visit to them is comfort- 
able as well as enjoyable. 

There will be many activities during 
your stay in the Islands; of special 
interest will be a native feast, or luau. 
The entire trip will be escorted and 
the travel arrangements will be handled 
by the American Express World Travel 
Service through the Harvey R. Mason 
Travel Company. 

For further information, attractive 
literature and_ reservations, please 
communicate with: 


W. M. Motoney, Vice President 
HARVEY R. MASON 
TRAVEL COMPANY, INC. 
PROFESSIONAL BUILDING 
OLD ORCHARD, SKOKIE, ILLINOIS 


To assist in requesting hotel accommodations for the Annual Meeting in Los Angeles, listed below are the hotels 


to be used by the Sections of the Association and the dates of their meetings: 


Administrative Law 

Antitrust Law 

Bar Activities 

Corporation, Banking and Business Law 
Criminal Law 


Insurance, Negligence and Compensation Law 


International and Comparative Law 
Judicial Administration 

Junior Bar Conference 

Labor Relations Law 


Legal Education and Admissions to the Bar 


Mineral Law 

Municipal Law 

Patent, Trademark and Copyright Law 
Public Utility Law 

Real Property, Probate and Trust Law 
Taxation 


The Ambassador 
The Ambassador 
The Statler 

The Biltmore 
The Biltmore 
The Ambassador 
The Biltmore 
The Statler 

The Biltmore 
The Ambassador 
The Statler 

The Statler 

The Biltmore 
The Biltmore 
The Ambassador 
The Ambassador 
The Statler 





August 24 - 26, 1958 
August 25 and 26, 1958 
August 25, 1958 
August 25 and 26, 1958 
August 25 and 26, 1958 


August 25 - 27, 1958 
August 26, 1958 
August 25 and 26, 1958 
August 23 - 25, 1958 
August 25 - 28, 1958 


August 25 and 26, 1958 
August 25 and 26, 1958 


August 24 - 26, 1958 
August 23 - 28, 1958 
August 25 - 27, 1958 
August 25 - 28, 1958 
August 23 - 26, 1958 
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to time. 


In requesting reservations, please note the necessity of remit- 
ting the Annual Meeting registration fee and of furnishing 
information as to your preference in hotels (first, second and 
third choice), definite arrival date and whether such arrival will 
be during the day or evening, and probable date of departure. 


Hotel Single 
ALEXANDRIA $ 5.00-$ 8.50 
(210 W. 5th St.) 

AMBASSADOR 9.00- 19.00 
(3400 Wilshire Blvd.) 

BEVERLY HILTON 13.00- 23.00 
(9876 Wilshire Blvd., Beverly Hills) 

BILTMORE 8.00- 12.00 


(515 S. Olive St.) 

CHAPMAN PARK 

(615 S. Alexandria) 
RD 


GAYLO 

(3355 Wilshire Blvd.) 

HAYWARD 4.50- 8.50 
(206 W. 6th St.) 

HOLLYWOOD PLAZA 6.00- 8.50 


(1637 Vine St., Hollywood) 

HOLLYWOOD ROOSEVELT 

(7000 Hollywood Blvd., Hollywood) 

MAYFAIR 6.00- 9.00 
(1256 W. 7th St.) 

MAYFLOWER 

(535 S. Grand Ave.) 

NEW CLARK 5.00- 8.00 
(426 S. Hill St.) 

PARK WILSHIRE 5.00- 7.00 
(2424 Wilshire Blvd.) 

SAN CARLOS 

(507 W. Sth St.) 


SAVOY PLAZA 6.00- 7.00 
(565 S. Grand Ave.) 

SHERATON-TOWN HOUSE 9.00- 18.00 
(639 Commonwealth Ave.) 

STATLER 8.00- 22.00 


(930 Wilshire Blvd.) 


A single room contains either a single or double bed, to be 
occupied by ONE person. A double room contains a double (one) 
bed, to be occupied by TWO persons. A twin-bed room will 
NOT be assigned for occupancy by one person. A parlor suite 
consists of sitting-room and communicating bedroom containing 
double or twin beds. Additional bedrooms may be had in con- 
nection with the sitting-room. 

To avoid unnecessary correspondence, members are requested 
to be specific in making requests for reservation, stating HOTEL 


BERS DIRECTLY WITH AVAILABLE HOTELS. 


1958 ANNUAL MEETING 
LOS ANGELES, CALIFORNIA, AUGUST 25-29, 1958 


The Eighty-First Annual Meeting of the American Bar Association will be held in Los Angeles, August 
25-29, 1958. Further information with respect to the meeting will be published in the JourNAL from time 


Applications for reservations will be accepted only from mem- 
bers of the Association and their guests. 


Reservation confirmations will be mailed approximately 
ninety days before the meeting convenes. 


Hotel Reservations 
HEADQUARTERS—HOTEL STATLER 
HOTEL ACCOMMODATIONS, ALL WITH PRIVATE BATH, 
HAVE BEEN SECURED IN THE FOLLOWING HOTELS. 
CURRENT RATES, AS FOLLOWS, MAY BE SUBJECT TO CHANGE. 


Double-bed Twin-beds Parlor, Bed- 
(For 2 Persons) (For 2 Persons) room and Bath 
$ 6.50-$10.00 $ 8.00-$10.50 
12.00- 22.00 30.00- 38.00 
16.00- 26.00 
10.50- 14.50 12.00- 16.00 20.00-30.00 
11.00- 14.00 15.00- 20.00 
9.50- 12.50 9.50- 12.50 16.00- 25.00 
6.00- 10.00 7.00- 10.00 11.00- 14.00 
9.00- 12.00 12.00- 20.00 
10.00- 16.00 18.00- 36.00 
8.00- 11.00 9.00- 12.00 18.50- 30.00 
6.00- 9.00 7.00- 10.00 
6.00- 10.00 7.00- 12.00 18.00- 24.00 
7.00- 9.00 9.00 12.00- 15.00 
3.50- 6.00 6.00- 8.00 7.00- 10.00 
8.00- 9.00 8.00- 9.00 
14.00- 23.00 14.00- 23.00 25.00- 44.00 
11.50- 16.50 14.00- 22.00 22.00- 60.00 


EXPLANATION OF TYPE OF ROOMS 


(FIRST, SECOND AND THIRD CHOICE); number and type 
of room or rooms required; names and addresses of all persons 
who will occupy same, definite arrival date and whether such 
arrival will be during the day or evening; and probable date 
of departure. 

Members who expect to arrive on early morning trains can avoid 
inconvenience of waiting for rooms by having reservations made 
for preceding evening and by paying for one additional day. 
Rooms reserved for morning arrival cannot be made available 
before midafternoon, unless voluntarily vacated by last occupant. 


REGISTRATION FEE 


REQUESTS FOR RESERVATIONS FOR HOTEL ACCOMMODATIONS SHOULD BE ACCOMPANIED BY PAYMENT OF THE 
ANNUAL MEETING REGISTRATION FEE IN THE AMOUNT OF $10.00 FOR EACH LAWYER. This fee is NOT a deposit on 
hotel accommodations, but is used to help defray expenses for services rendered in connection with the meeting. The Board of 
Governors solicits your cooperation in thus facilitating the handling of the registration fee and in partially defraying the increas- 
ing expense of the Annual Meeting. In the event that it becomes necessary to cancel a hotel reservation, the registration fee will 
be refunded, PROVIDED NOTICE OF CANCELLATION IS RECEIVED AT CHICAGO HEADQUARTERS NOT LATER THAN 
AUGUST 4, 1958. ALL UNASSIGNED SPACE WILL BE RELEASED TO THE RESPECTIVE LOS ANGELES HOTELS, BY THE 
ASSOCIATION, ON AUGUST 4, 1958, AFTER WHICH DATE RESERVATIONS MAY BE MADE BY INDIVIDUAL MEM. 





Chicago 37, Illinois. 





REQUESTS FOR RESERVATIONS, TOGETHER WITH $10.00 REGIS. 
TRATION FEE FOR EACH LAWYER FOR WHOM RESERVATION IS 
REQUESTED, SHOULD BE ADDRESSED TO THE RESERVATION DE- 
PARTMENT, AMERICAN BAR ASSOCIATION, 1155 East 60th Street, 
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What is Truth? 


A Defense of the Jury System 


by John C. McKenzie ¢ of the Illinois Bar (Chicago) 


In this article, Mr. McKenzie answers those who argue that the jury 
system in civil litigation is time-consuming, expensive and old-fashioned, 
and that what is really needed is a referee to handle expeditiously the 
tremendous load of cases that are now clogging our trial courts. Mr. 


McKenzie believes that this estimate 
that, far from being inefficient, the 


of the jury system is inaccurate and 
jury system is the best method yet 


developed for determining truth in a lawsuit. 





The public, as well as the lawyers 
who act in their behalf, are at present 
exhibiting a real and increasing con- 
cern over the failure of our courts to 
keep abreast of the needs of litigants. 
Since the civil jury is an_ integral 
part of the judicial process, at least a 
portion of the concern expressed is 
directed to the role of the jury in the 
administration of justice. As a 
corollary, a re-examination of the jury 
function in the light of current events 
is justified. 

As a starting point for that ex- 
amination, we can accept as certain 
that every organized society has rec- 
ognized an imperative and continuing 
necessity for a mechanism to dispense 
justice. The imperative nature of that 
need cannot be better illustrated than 
by the example of the present backlog 
of not less than 50,000 cases pending 
in Cook County, Illinois, and awaiting 
a determination of their merit. 

In this country, since its formation, 
we have been committed to a judicial 
mechanism of trial by jury. Here, all 
persons have a right, guaranteed by the 


United States and state constitutions, 
to have their interests in either tort 
or contract thus determined. During 
our formative years, the system was 
notably successful in the small com- 
munity that then moved at a leisurely 
pace; there was no difficulty in prompt- 
ly assembling a jury to pass upon the 
rights of individuals, and even today 
the small community continues to be 
well served by the jury system. 

Since the advent of the automobile, 
however, there has been an enormous 
increase in the amount of litigation, 
principally in the large centers of 
population where the automobiles and 
the people who use them are con- 
centrated. In Chicago, this increase 
has congested the courts to the point 
that there is now a five-year delay 
between the institution of an action 
and the day upon which the rights 
of the parties will be determined. 

It is axiomatic in law and in fact 
that justice delayed is justice denied. 
The facts grow dim in the memories 
of witnesses; they die or disappear 
to the four corners of the earth, and 


an otherwise meritorious claim may 
be defeated by reason of inability to 
present adequately the facts justifying 
the claim. 

The great majority of the cases 
clogging our courts are awaiting jury 
trials, and since a trial by jury is three 
to four times more time consuming 
than a trial before a judicial officer, 
it would appear that the bottleneck is 
the jury mechanism. The five-year 
delay in justice now existent in Chicago 
and New York is intolerable, and, 
consequently, it has become fashionable 
to criticize the mechanism apparently 
responsible for that delay. 

The advocates of change point to the 
complexity of modern controversies, 
to the unpredictability and caprice of 
the amateurs constituting juries, and 
the large verdicts they are prone to 
award. Continually, they emphasize 
that lay persons without prior ex- 
perience or training cannot be expected 
to discharge effectively a judicial func- 
tion. However, the jury system is old 
enough and deeply enough ingrained 
in our law to justify a close look at 
these assertions before they are accept- 
ed at face value. 

First, is the delay in attaining 
justice necessarily due to the employ- 
ment of civil juries? As long ago 
as 1870, Illinois legislators recognized 
that each population unit of 50,000 
would require one judge, one court- 
room, and one mechanism for im- 
panelling juries. Upon that basis, the 
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6,000,000 people of Cook County 
should be served by not less than 120 
judges sitting in courts of general 
jurisdiction and each provided with 
the means of impanelling a jury. We 
actually have fifty-six judges in Cook 
County, and of that number nine are 
employed full time in the Appellate 
Court, so that only forty-seven judges 
are available to preside in an area 
where at least three times that number 
are needed. 

Quite apart from the merit or de- 
merit of the jury system, we have 
brought about a situation that could 
be phrased thus: When the need for a 
mechanism of justice increased, we 
reduced the number of instruments 
available to dispense it. Upon that 
ground alone, it would appear that, in 
Illinois at least, the cause of the courts’ 
congestion is not in and of itself the 
jury system but rather the failure to 
provide enough juries. Significantly, 
the outcry regarding the jury system is 
buttressed only by examples drawn 
from the large centers of population, 
and nothing is heard from the smaller 
communities where the dispensing of 
justice is done promptly. 


The Ignorance of Juries... 


An Exploded Myth 


It is urged, however, that juries 
comprised of amateurs are inevitably 
ignorant, emotional and _ prejudiced 
and hence cannot be expected to make 
an accurate decision upon a complex 
state of facts. It is even suggested that 
they are easy prey for the wiles and 
blandishments of the lawyers, and that 
verdicts are a mark of the skill of the 
advocates rather than an assessment of 
the merits of the cause. Neither charge 
is correct. Juries can, will and do 
decide cases of the most bewildering 
complexity with a high and consistent 
degree of accuracy. This is borne out 
by the example of our casualty in- 
surance companies that must predict 
the loss that will fall upon them by 
reason of liability imposed upon their 
assureds. 

The familiar automobile casualty 
policy undertakes to pay only the sum 
which the assured is found to be 
legally liable to pay as a result of the 
operation of his automobile. All 


companies issuing such policies are 
consequently required to post a reserve 
immediately upon the report of an 
accident and the injuries occasioned in 
it. That reserve is the company’s 
estimate in dollars of the amount it 
will cost to dispose of the claims 
arising in that accident. The test of 
the accuracy of their reserve is, of 
course, the jury award. While many 
cases are settled, in each case the 
settlement attained represents a mutual- 
ly arrived at estimate of how well the 
claimant would fare before a jury. 


Eventually, the claims upon which 


reserves are posted are disposed -of.. . 


either by jury verdict or by settlement. 
If juries were actually capricious, we 
should expect a large degree of vari- 
ance between the reserves originally 
posted and the amount of money 
actually paid out, “the experience”. In 
point of fact, the experience of a well 
managed insurance company generally 
falls within 5 per cent of its reserves. 
That certainly means that the system 
upon which their reserves are based, 
the jury system, can be predicted with 
an accuracy of within 5 per cent, and 
from this it would appear that the 
ceprice attributed to juries is some- 
what less than real. 


Further confirmation of this con- 
clusion may be found in the studies of 
the University of Chicago’s Sociology 
Department, who have found from the 
most extensive 
nation-wide basis that the verdicts of 
juries in 2,400 cases agreed with the 
separately identified opinions of the 
presiding judges in nearly 90 per cent 
of the cases tested. It may be surmised 
that a great many of these 2,400 cases 
were difficult to decide, as the easy 
ones, those in which the facts point 
strongly one way or the other, are 
the ones most likely to be settled 
before trial. In the remaining 10 per 
cent of cases, it is very likely that the 
decision was so close that the scales 
might well tip either way. 


examination on a 


The tricks and artifices supposedly 
the stock in trade of the trial lawyer 
have been employed to the point of 
surfeit in radio, on television and in 
the movies. A very easy way for a 
lawyer to lose a case would be to 
assume that the jury audience is so 
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unsophisticated as to be taken in by 
what the teenagers call “corn”. 


It is a fallacy, perhaps nurtured by 
lawyers who must charge for their 
services, that every time they are on 
the right side of the verdict the result 
is due wholly to their eloquence. With 
devastating frequency, however, the 
facts control the jury’s verdict, and 
the lawyer does not make the facts; 
his function is only to bring out those 
facts in intelligible terms. 

Lawyers do not “win” cases; they 
can only “lose” them. Since the 
advocate does not create the facts, he 
caanot make his client’s cause better 
than it actually is, but it is quite easy, 
through ineptness or a mistake in 
judgment, to fail in bringing home 
those facts or to permit their distortion. 
When this occurs, the jury’s verdict 
will not reflect the basic merits of the 
cause, and the erring lawyer has “lost”. 


This, however, is an indictment of 
lawyers, not of the jury system. Quite 
as many cases are “lost” in this same 
fashion when presented before judges, 
masters or commissioners. Experience 
in chancery proceedings does not 
indicate that trials before a judicial 
officer are any less prone to error. 
It may be readily perceived from an 
examination of appellate decisions that 
appeals in chancery cases are just as 
frequent in proportion to the number 
of such cases filed. Additionally, 
practically every chancery action pro- 
duces objections to the master’s report, 
a sort of subordinate appeal. 


Some may be disposed to accept the 
premise that juries can adequately 
decide matters of guilt or innocence 
but cling to the belief that a jury, 
having once found a defendant liable, 
will abandon all reason in awarding 
damages. It has been suggested by 
writers in popular magazines, notably 
Saturday Evening Post and Harper’s 
Monthly, that juries are prone to grant 
excessive awards in injury cases pre- 
sented before them. 


The history of one of these reported 
verdicts is worthy of note. A triple 
amputee received a gross award of 
$420,000 in an action against a rail- 
road. It was not reported, however, 
that the award was returned under 
Wisconsin law requiring diminution 
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of the award by the percentage of 
contributory negligence the jury found 
chargeable to the plaintiff. The trial 
court accordingly reduced this award 
to $260,000 through application of the 
jury’s determination of the percentile 
amount of contributory negligence, and 
while the cause was pending upon 
appeal it was settled for $100,000. 


It is certainly true that awards today 
are vastly larger than the awards of 
twenty-five years ago, but we can take 
note at the very outset that the dollar 
of today does not have the same buying 
power as the dollar of twenty-five years 
ago. Medical expenses today are vastly 
larger than expenses of twenty-five 
years ago. A fractured arm fifty years 
ago could be set and splinted for $10; 
today, a fractured arm will entail ex- 
pense of hospitalization, X-ray, perhaps 
an orthopedic specialist, use of an op- 
erating room and follow-up care by an 
attending physician. 

The charges today will certainly be 
in the vicinity of several hundred dol- 
lars, but it is important to remember 
that this additional expense is justified 
to make sure that the injured indi- 
vidual does not suffer the consequences 
of infection, misalignment and perma- 
nent disability that were all too dis- 
tressingly frequent in an earlier day. 
Wages and the dollar value of prop- 
erty have similarly risen, and these 
elements all go to increase the size of 
awards. Just as the value of a house 
expressed in dollars has not remained 
static, so the dollar value of injury has 
changed. 


Verdicts of Juries... 
Consistent and Predictable 
The question is not whether verdicts 

are larger, but do they remain pre- 

dictable? In my own experience, I 

kept track for several years of the cases 

in which I admitted liability, thereby 
informing the jury that my client was 
responsible for the plaintiff's injury 
and expected a verdict to be returned 
against him. There were eleven such 
cases, and in ten of them the verdict 
was at or under the amount that had 
been offered in settlement. This dem- 
onstrated to my satisfaction two things : 
first, that the jury’s dollar estimate of 
damages was consistent and predict- 


able, and second, that their emotional 
response to injury does not distort their 
sense of justice. 


Perhaps there are some who have 
read of verdicts of $100,000 and more 
being returned in our courts, and their 
blood has run cold at the thought that 
such a verdict might be returned as 
an aftermath of an accident in which 
they or their clients might be involved. 
These verdicts for very large sums of 
money are awarded in cases where the 
injury sustained is horrifying to con- 
template. It is quite true, there have 
been and will continue to be in indi- 
vidual cases verdicts exceeding $100,000 
or $200,000, but what has not been re- 
ported when much is made of those ver- 
dicts is the pathetic state to which the 
injured man has been reduced. 

Picture a case where a young male 
individual is involved, of rather lim- 
ited education and mental attainments. 
He not only has been deprived of the 
physical means of earning his liveli- 
hood by reason of a double or even 
triple amputation, but through limita- 
tions in his education and mental 
equipment he is unable to find a sub- 
stitute. It is hard to say that $200,000 
will more than sustain him for the 
remainder of his helpless life. 

Again the University of Chicago has 
made a study of the awards that have 
been given by jurors and have sought 
from the presiding judge his separate 
and advance estimate of the award that 
he would make in the same case. Where 
the defendant was an individual, the 
jury’s award and the judicial award 
would coincide. Where the defendant 
was a responsible corporation, the jury 
award ran 10 per cent to 15 per cent 
higher than the judicial estimate. If 
the defendant was a railroad or other 
common carrier, the disparity increased 
to about 25 per cent. It is thus the case 
that juries are disposed to be 10 per 
cent to 25 per cent more generous to 
a plaintiff where the defendant is one 
of means than where the defendant 
stands on equal footing with the plain- 
tiff. 

It would be unwise, however, to draw 
an unqualified conclusion from this. We 
do not know from this statistical study 
how much less than the actual estimate 
of worth the award against the indi- 
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cago). 





vidual defendant represented. It is cer- 
tain that a jury would be inclined to 
reduce its estimate of damage by taking 
into consideration the punishing effect 
its payment might have upon a defend- 
ant. Perhaps the only fair conclusion 
to be drawn is that we can expect a 
10 per cent to 25 per cent variation in 
the amount of awards when pain and 
suffering are included, and that any 
jury will take into consideration not 
only recompensing an injured plaintiff 
but will give some thought to the effect 
that payment of the award will have 
upon the defendant. Again it is hard 
to conclude that this is unjust. 


In Illinois, as elsewhere, the Supreme 
and Appellate Courts share with the 
trial judge a duty to review jury 
awards where complaint is made that 
the damages are excessive. They have 
the right to reverse and remand for a 
new trial if the award in dollars is 
so excessive as to indicate that it is 
the result of passion and prejudice 
rather than a mature consideration of 
the merits. It is rare, rare indeed, to 
find an appellate court or the trial 
court exercising this right, from which 
it may be argued that it is rare indeed 
to find a jury verdict so large when 
compared to the injury as to demon- 
strate it is the result of prejudice. 


Perhaps the most significant argu- 
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ment advanced by the apostles of 
change may be epitomized by the state- 
ment, “the dispensing of justice should 
be done by experts”. That covers the 
assertion that determination of fault 
should be by a judicially trained indi- 
vidual, a judge, an arbitrator or a 
referee; the determination of injury 
should be by so-called impartial ex- 
perts chosen by the court; the deter- 
mination of damages again should be 
by an economist, an accountant or 
a sociologist; juries, if retained, should 
be panels of such experts. In each 
example of this type, the contrast is 
the expert, upon the one hand, and on 
the other those uninformed, ignorant 
people, drawn from all walks of life 
and assembled by accident into a judi- 
cial body. 


That argument, in whatever guise, 
depends upon a delusion; the persons 
advancing such an argument share the 
common delusion that a jury is called 
upon to “decide the case”, and this, 
under common law, is not so. The jury 
in every case is carefully limited to 
the function of deciding only between 
conflicting testimony. If there is no 
conflict in testimony, the matter is one 
for the application of the law to the 
uncontroverted facts, and in such event 
our law requires that the presiding 
judge make the application of the law 
and consequently “decide the case”. 


No jury decides what the law is, 
what facts must exist to justify recov- 
ery or what facts are relevant. They 
are carefully limited, by our system of 
law, by our mechanism of pleading 
and by the control of the presiding 
judge over the admission of evidence, 
to a choice between conflicting testi- 
mony. 


Who are these experts to say that 
their skill has brought them to a point 
where they are better qualified to 
choose between conflicting testimony? 
Who is more accurate in seeking out 
discrepancy and contradiction than a 
mother listening to the protestations 
of her teen-aged daughter or son? 
Could it be validly argued that the 
businessman, confronted with daily 
need to evaluate, criticize and analyze, 
is less well equipped to make this 
choice between conflicting testimony 
than an economist or a sociologist? It 
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is this fund of experience, day-to-day 
experience, in weighing and evaluating 
that the jury brings to a determination 
of the truth. 


Once they have determined the truth, 
the jury’s primary function is at an 
end, because from that point onward 
they are bound by instruction to apply 
the law as given them by the court to 
the truth as they found it. 


Another Jury Function... 
Standards of Care 

In the field of accident or negligence 
litigation, the jury has a secondary 
function that attaches to the determin- 
ation of fault. In this, and indeed in 
every country, man, in the conduct of 
his affairs, is bound to exercise some 
care to avoid injury to others. He is 
not required in any society to be better 
than his neighbors, nor is he permitted 
to be worse than his neighbors. As it 
is phrased in lew, he is bound to exer- 
cise ordinary care—that degree of care 
that a reasonably prudent man would 
exercise under the same or similar cir- 
cumstances. It is to my mind impos- 
sible to conceive of anyone more ex- 
pert in determining what an ordinary 
man would do than an ordinary men. 
Certainly no one is better qualified to 
state what constitutes reasonable care 
under a given set of circumstances 
than a group of reasonable men and 
women. 

The law can and does state that 
one must exercise reasonable care. 
Because it cannot know the circum- 
stances attending one’s conduct, it can- 
not say what acts would constitute a 
want of care under those circumstances. 
Should we not then retain a system 
whereby each man’s conduct is meas- 
ured and tested by twelve ordinary but 
nevertheless reasonable men and wom- 
en who, having the facts before them, 
can place themselves in his position and 
decide accordingly whether his conduct 
meets the standard of reasonable care? 


Sometimes this plea for justice by 
experts is supported by the claim that 
it would be cheaper to do so. There is 
something distasteful in the thought 
that we can’t afford justice. Actually, we 
can’t afford to do without it. Happily, 
there is no need to turn to philosophy 
to refute the claim that justice by jury 


is expensive. In Illinois, the expense 
of the jury system can be directly com- 
pared with the expense of a commis- 
sion or expert system. 


The Illinois Workmen’s Compensa- 
tion Act provides for hearings by arbi- 
trators, for the appointment of impar- 
tial experts to fix the nature and extent 
of injury and a schedule of specific 
awards for various injuries. The Fed- 
eral Employers’ Liability Act, on the 
other hand, covering railroad and 
other employees engaged in interstate 
commerce, provides for none of these, 
leaving to juries the task of fixing 
both the liability and the amount of 
damages. 


In a study undertaken by the Uni- 
versity of Illinois, it was found that 
under compensation, the “expert” sys- 
tem, the injured man had to pay 20 
cents in costs for each dollar he re- 
ceived, the employer had to pay 33 
cents in costs for each dollar he paid 
to an injured man, and the taxpayer 
had to pay 41% cents for each dollar 
paid to a claimant. Under F.E.L.A.. 
the jury system, the injured man paid 
9 cents, the employer 15 cents, and 
the taxpayer 1 cent. From this, it 
would appear that justice by experts 
is not only expensive but, worse, it is 
not justice. 


Implicit in every system of experts 
is an attempt to reach an objective 
standard of the value of injury. This 
has been attempted under the Work- 
men’s Compensation Act. By its pro- 
visions, an Illinois lawyer who lost 
his index finger while working would 
receive $1,480. Contrast that case with 
that of a watchmaker, who depends 
wholly upon the skill of his hands for 
his livelihood. He too, for the loss of 
an index finger, would receive $1,480. 
Whatever this is, it is not justice. 

Injury is not an objective thing. It 
is a subjective and unique experience 
to each sustaining a hurt. Justly, it 
must be considered separately and 
singly with all the factors contributing 
to its impact upon the person injured. 

Certainly every juror is sensitive to 
and may become discouraged by the 
frustrations that attend his service as 
a juror. Not the least of these are the 
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The MODERN RESEARCHER. By 
Jacques Barzun and Henry F. Graff. 
New York: Harcourt, Brace and Com- 
pany. 1957. $6.00. Pages 386. 


The Modern Researcher is written 
by two distinguished scholars of history 
and is a well-organized and interesting 
textbook on historial research, embel- 
lished by essays on the subject. The 
book touches our profession lightly. 

At page 283, the authors, in a chap- 
ter called “Writing Clear Sentences”, 
state that a certain passage reads like 
a “lawyer’s brief”, that, indeed, it can- 
not be read but must be worked out, 
studied. The implication is that law- 
yers do not write clear sentences and 
that briefs do not provoke the interest 
of their readers. 

I suspect that the authors are wrong. 
The lawyer expends more time refining 
the language of a brief than of any 
other document. Certainly a brief must 
express with great accuracy the intent 
of the advocate. The draftsman must 
capture the interest of his reader since 
an unread brief serves no purpose. 
Perhaps some briefs are written in 
turbid legalisms to drown the senses 
of the judge and his dog-paddling clerk 
and leave them stranded in the delta of 
the truth. Some such briefs are even 
written with more care than would be 
expended if they were meant to be 
read and understood, but they are also 
exceptions. 

The authors of this book, being 
idealists, assume that the end of re- 
search and of reporting is to state the 
truth. Our profession must often write 
to obscure the truth. In establishing 
an adversary system in which legal 
issues of all kinds are determined by 
living men, our community has re- 
quired its lawyers to abdicate their 
natural concern with ideal truth and 
to impose upon themselves a fiction 
that the truth is what the proper judge 
says it is. 


Since judges, in ordinary circum- 
stances, conform to what prior judges 
have written on the point in issue, a 
lawyer’s research is substantially con- 
fined to producing “authorities”. Our 
highly artificial system of legal re- 
search, with its hierarchy of authorities 
reaching democratically down to the 
most hair-brained case note in the most 
obscure law review, is balanced pre- 
cariously on this habit. The most time- 
consuming research is often needed to 
shore up this doctrine of authority, al- 
though most lawyers will admit that, 
when authority stands against reason, 
the former will be circumvented. A 
sober question is whether our residual 
homage to the notion that decisions 
are determined by prior decisions has 
not led us to overemphasize the case- 
hunting side of legal research. 


Our arguments and briefs are meant 
for one judicial brain whose prejudices 
both as to substance and form have 
been burnished by the sweet erosion 
of professional strife. In the language 
of Messrs. Barzun and Graff, lawyers 
are quite “aware of the slippery nature 
of words” and know that they are 
writing for a “peculiar purpose”. 
Writing for a judge’s eyes may be a 
most peculiar purpose. We are con- 
servative in our techniques because 
our words and ideas are seeking en- 
trance to a well-worn portal and may, 
if cloaked in tradition, creep into the 
brain of our particular judge un- 
challenged. There are few surprises on 
a well-travelled road. 


Are we at odds with the historians? 
Are the lawyers, on both sides of each 
case, accomplices in camouflaging the 
truth? A compelling argument must 
systematically distort the truth. Our 
research, however, is objective, for, as 
these authors point out, an advocate 
“had better know beforehand all the 
evidence [his] side will have to face”. 
We must know the techniques of re- 


search and be equipped to report ac- 
curately the results of our labors. 

This book is not whoily pertinent to 
such of our research as is confined to 
professional literature. Effective Legal 
Research by Price and Bitner is cor- 
rectly recommended by the authors for 
information and advice on_ strictly 
legal research. 

On the other hand, The Modern 
Researcher is rewarding because of its 
style and its precision. Although essen- 
tially a how-to-do-it manual, the book 
is readable and entertaining. Examples 
of various principles have been selected 
with such care that the interest of the 
reader is maintained. If we lawyers 
are “pragmatic historians”, we ought 
to become familiar with historians’ 
methods. Reading this book is a pleas- 
ant way to learn an allied art. 


Rosert CouLson 
New York, New York 


Feperatism AND CONSTITU- 
TIONAL CHANGE. By William S. 
Livingston. New York: Oxford Univer- 
sity Press. 1956. $6.75. Pages 380. 

In its original form the substance of 
this book was submitted by Mr. Living- 
ston as a doctoral thesis at Yale Univer- 
sity. Mr. Livingston is now Associate 
Professor of Government in the Univer- 
sity of Texas. 


While the book is not likely to have 
a general appeal to even that segment 
of the public which is interested in 
“serious” reading matter, it should 
prove invaluable as a textbook for 
students of government and as a source 
book for holders of political office, and 
those interested in political reform, in 
view of the comparative information it 
contains concerning other countries in 
the world which have a_ so-called 
federal system of government. 


In his preface Mr. Livingston con- 
cedes that “Federalism is a legal con- 
cept and poses vast problems of a legal 
nature”. This statement will be readily 
confirmed by every student of Ameri- 
can history familiar with the discus- 
sions which took place not only before 
there finally came into being the so- 
called federal system of government 
known as the United States of America, 
but also at frequent intervals ever since. 

The book deals with various political 
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theories relating to a federal govern- 
ment and compares in greater detail 
some governments (Canada, Australia, 
Switzerland and the United States of 
America) and in lesser detail other 
governments (Union of South Africa, 
United Kingdom, Northern Ireland, 
New Zealand, Germany and Latin 
America). 

The author points out that federal 
governments and constitutions arise 
from various diverse stimuli, such as 
cultural, economic, political, geo- 
graphic, religion, race, nationality, lan- 
guage, variations in size, similarity or 
dissimilarity of social and_ political 
constitutions and other determinants. 


The author defines “federal govern- 
ment” as “a form of political and con- 
stitutional organization that unites into 
a single polity a number of diversified 
groups or component polities so that 
the personality and individuality of the 
component parts are largely preserved 
while creating in the new totality a 
separate and distinct political and con- 
stitutional unit”. 


Those who participated in the debates 
in the Federal Convention of 1787 
were troubled by the semantic signifi- 
cance of the term “federal government”. 
These debates had been preceded by 
the declaration and resolves of the First 
Continental Congress of October 14, 
1774, and other declarations and re- 
solves, including the Articles of Con- 
federation of March 1, 1781. In addi- 
tion, the states which had become 
parties to the Articles of Confederation 
had six years’ experience which dem- 
onstrated “important defects” in the 
system of the American federal govern- 
ment. Among other observations re- 
ported by James Madison in his notes 
on the debates in the Federal Con- 
vention of 1787 were the following. 


Mr. Mason claimed that the “present 
confederation was not only deficient 
in not providing for coercion and 
punishment against delinquent states”, 
but argued that punishment could not 
in the nature of things be executed on 
the states collectively. 


Mr. Patterson declared: “A con- 
federacy supposes sovereignty in the 
members composing it & sovereignty 
supposes equality. If we are to be 
considered as a nation, all State 
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distinctions must be abolished, the 
whole must be thrown into hotchpot, 
and when an equal division is made, 
then there may be fairly an equality 
of representation.” 

Mr. Alexander Hamilton said that 
he conceived a federal government “to 


mean an association of independent 
Communities into one. Different Con- 
federacies have different powers, and 
exercise them in different ways. In 
some instances.the powers are exercised 
over collective bodies; in others over 
individuals, as in the German Diet—& 
among ourselves in cases of piracy. 
Great latitude therefore must be given 
to the signification of the term.” 


Mr. Madison noted: “One character- 
istic, was that in a federal Government, 
the power was exercised not on the 
people individually; but on the people 
collectively.” 


Mr. Wilson made a statement to the 
effect “that by’a National Government 
he did not mean one that would swallow 
up the State Governments as seemed to 
be wished by some gentlemen”. 


Mr. L. Martin contended “that the 
General Government was meant merely 
to preserve the State Governments: not 
to govern individuals: that its powers 
ought to be kept within narrow limits; 
that if too little power was given to 
it, more might be added; but that if 
too much, it could never be resumed.” 


Doctor Johnson declared: “The con- 
troversy must be endless whilst Gentle- 
men differ in the grounds of their 
arguments; those on one side con- 
sidering the States as districts of people 
composing one political Society; those 
on the other considering them as so 
many political societies. The fact is 
that the States do exist as political 
Societies, and a Government is to be 
formed for them in their political 
capacity, as well as for the individuals 
composing them.” 

George Washington in a letter which 
he wrote to Lafayette on February 7, 
1788, after the Federal Convention of 
1787 had been concluded, in referring 
to this general subject matter, declared : 
“My Creed is simply, lst. That the 
general Government is not invested 
with more Powers than are indispens- 
ably necessary to perform the functions 
of a good Government; and, conse- 


quently, that no objection ought to be 
made against the quantity of Power 
delegated to it.” 

This book review should not be 
extended too much beyond the subject 
which Mr. Livingston’s book actually 
covers. However, it may not be amiss 
to observe that during the 169 years 
which have elapsed since the debates 
in the Federal Convention of 1787, the 
federal government conceived for the 
United States of America has expanded 
its functions and in the exercise thereof 
exerted powers which the founders did 
not and could not possibly have an- 
ticipated. The last political conven- 
tions of both the Democratic and 
Republican Parties gave recognition. to 
the expanding functions and powers of 
the Federal Government by making 
references thereto in their respective 
platforms!, and President Eisenhower 
himself made reference thereto in his 
acceptance speech?, 

And now to return to Federalism 
and Constitutional Change. 


The book places special emphasis 
upon the procedures or processes by 
which changes are affected in the word- 
ing of the formal Constitutions of 
Canada, Australia, Switzerland and the 
United States of America. 


While the American student will 
have a general scholar’s interest in the 
discussion by the author of the means 
of altering the constitutions of Canada, 
Australia and Switzerland, he will un- 
doubtedly have a special interest in the 
discussion which the book contains 
concerning the amendment of the 
United States Constitution. In_ this 
portion of the book the reader will 
find a history of the amendments to the 





1. The platform of the Democratic Party 
adopted on August 16, 1956, declared their be- 
lief “in the Jeffersonian principle of local con- 
trol even in general legislation involving 
nation-wide programs. . . . While we recog- 
nize the existence of honest differences of 
opinion as to the true location of the consti- 
tutional line of demarcation between the Fed- 
eral Government and the States, the Demo- 
cratic Party expressly recognizes the vital 
importance of the respective States in our 
federal union.” 

In the Republican Party platform adopted 
on August 21, 1956, the following appears: 
“We hold that the strict division of powers 
and the primary responsibility of State and 
local governments must be maintained, and 
that the centralization of powers in the Na- 
tional Government leads to expansion of the 
mastery of our lives. .. . We are unalterably 
opposed to unwarranted growth of centralized 
federal power.” 

2. “Our Founding Fathers showed us how 
the Federal Government could exercise its un- 
doubted responsibility for leadership while 
still ee short of the kind of interference 
that deadens local vigor and variety, initiative 


and imagination.’ 
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constitution, the initiation of amend- 
ments, the relations between the two 
Houses of Congress, brief comment 
concerning total and partial revision, 
method of ratification of amendments, 
including ratification by conventions, 
ratification by referendum, and a time 
limit on ratification, together with the 
finality of state ratifications and re- 
jections, as well as the role the states 
of the United States of America play 
in this entire plan of government. 


One also will find a discussion of 
limitations on amendments, the ques- 
tions of rigidity, criticisms of the 
amending procedure and proposals for 
the reform of Article V of the United 
States Constitution. 


In the appendices to the book the 
author has included the text of various 
provisions in selected constitutions, as 
well as a comprehensive bibliography. 


To complete the use of this book as 
a practical tool in the study of govern- 
ment there is a most comprehensive 
index which enables the reader to find 
quickly particular subjects which are 
scattered throughout the book. 

NaT SCHMULOWITZ 

San Francisco, California 


‘The UNPUBLISHED OPINIONS 
OF MR. JUSTICE BRANDEIS. By 
Alexander M. Bickel. Introduction by 
Paul A. Freund. Cambridge: The Belk- 
nap Press of Harvard University Press. 
1957. $6.00. Pages xxi, 278. 


For twenty-three years Louis D. 
Brandeis served as a Justice of the 
Supreme Court of the United States. 
On retiring in 1939 he entrusted his 
files, kept sporadically for three years 
and_ systematically for twenty, to 
Justice Frankfurter. In 1954 the files 
passed into the custody of the Harvard 
Law School and became available for 
study. 

From these files came the eleven 
opinions, hitherto unpublished, includ- 
ed in Professor Bickel’s book. The 
book itself is both a fulfillment and a 
promise, as other studies are in prog- 
ress, 


Let there be dispelled at the outset 
any suggestion that Professor Bickel 
has skimmed off the top cream and 


rushed it to the market. The book 
would still be of remarkable interest 
if it contained no more than the eleven 
opinions, leaving the reader to do his 
own evaluating. In fact it contains far 
more, the actual text of the opinions 
themselves occupying substantially less 
than half the volume. 

As Professor Freund points out in 
the introduction, the opinions are of 
threefold interest: as expositions, as 
revelations of the individual creative 
process of judicial judgment and as 
illuminating the collective processes of 
decision making. I would amend this 
by adding “as edited by Professor 
Bickel”, since the opinions standing 
alone would be largely for the spe- 
cialist. 

With skill and thoughtful scholar- 
ship, the editor has carefully placed 
each opinion in its context, and in each 
case the context is at least as interesting 
as the opinion itself, Many sources 
other than the files have been drawn 
upon. Thus an insight is afforded into 
why the opinion was written, and, 
more significantly perhaps, why it was 
not published. All this is shown against 
a background of the personal relation- 
ships and interplay of the members of 
the Court. It makes for fascinating 
reading. 

Assuming the risk of attempting to 
summarize so compactly written a 
book, a brief survey may disclose some 
notion of both contents and approach. 

Brandeis’ careful concern over juris- 
dictional questions, and more particu- 
larly his insistence upon the existence 
of an actual controversy even at the 
expense of losing a probably favorable 
decision on constitutional doctrine, is 
illustrated by the Child Labor cases. 
The editor might, in this connection, 
have pointed to Willing v. Chicago 
Auditorium Association, 277 U.S. 274 
(1928), in which this insistence led the 
Justice even to expressing doubt as to 
the power of Congress to enact a 
declaratory judgment statute, thereby 
evoking a protest from Justice Stone.! 
jurisdictional matters, 
Brandeis felt most strongly that the 
proper working of the federal system 
precluded the Court, in reviewing a 
decision of a state court, from con- 
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sidering a federal ground not asserted 
in the state court. The “dissenter’s 
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dilemma” is illustrated by an unpub- 
lished opinion in a case in which the 
federal ground quite clearly was not 
asserted in the state court, yet which 
was nevertheless decided on the merits. 
Brandeis had not yet published a dis- 
sent of his own, though he had joined 
in dissents prepared by others, and this 
may in itself explain why the opinion 
was not published. More important, 
however, may have been the recurrent 
problem: to dissent and thereby under- 
line and point out for posterity the 
actuality and implications of the de- 
cision, or to remain silent and hope 
that they will go unremarked and with- 
out progeny? Finally, and perhaps 
most significant, is the disclosure of 
of how much uncertainty is in fact 
buried within an opinion and the ex- 
tent to which the opinion writer be- 
comes an advocate in concealing it. 

The use of historical and legislative 
materials in construing statutes is 
explored in connection with legislation 
governing payment of wages to seamen 
and with due regard to subsequent 
expressions of doubt as to the validity 
of the method. The constitutional posi- 
tion of labor receives two opinions and 
substantial editorial text. 


The rise and fall of the original 
package doctrine is taken as a case 
history of the Supreme Court’s guard- 
ianship of a free national market, dis- 
closing the conflicts between the free 
flow of commerce on the one hand 
and the continued existence of the 
states as effective units of government 
on the other. As the editor suggests, 
the commerce clause cases demonstrate 
the unsuitability of “all forms of short- 
hand, of labels and formulas, and in- 
deed, of most generalization”. Needed 
is “a flexible pragmatism, of the sort 
that will soon tear any formula asun- 
der” (page 100). 

An opinion dealing with the power 
of a state to exact from a foreign 
corporation, as a condition to doing 
business intrastate, a tax based on the 
size of the corporation, gives point to 
the traditional Brandeis distrust of big- 





1. Perhaps something of the same attitude 
toward summary procedures is disclosed by 
Brandeis’ statement: “Lawsuits also often prove 
to have been groundless; but no way has been 
discovered of relieving a defendant from the 
necessity of a trial to establish the fact.” 
Myers v. Bethlehem Shipbuilding Corp., 303 
US. 41, 51 (1938). 
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ness, whether of business or of govern- 
ment. Civil rights materials, if avail- 
able, might have been used to round 
off this picture. 


New light is shed on constitutional 
laissez faire, under the guise of due 
process, the commerce clause ard equal 
protection, by an opinion dealing with 
the power of North Dakota to regulate 
the grain business. 

Three opinions especially illuminate 
the inner workings of the Court, one 
serving particularly as the basis for 
a comparison of Holmes and Brandeis. 
Of these three, American Railway 
Express Co. v. Kentucky will afford 
aid and comfort, which is not apparent 
in the published opinion of the Court,” 
to the current trend to confine Pennoyer 
v. Neff* within its original boundaries.* 


This much will reveal that the book 
is one for the student of the Court, for 
the student of the development of doc- 
trine, for the student of the processes 
of judgment, for the student of in- 
stitutions. In short, it is a book that 
lawyers will want to read. On a some- 
what lower level, the editor poinis to 
an opinion by Chief Justice Taney 
which was published in the official re- 
ports twenty-two years after his death 
and was thereafter cited. These opin- 
ions, too, are eminently citable. 

Finally, a bow must be made in the 
direction of the manufacturer of this 
book. Happy use of different type 
faces avoids any confusion as to 
whether particular material is unpub- 
lished opinion, editorial text or quota- 
tions from elsewhere. The book is easy 
to read. 

Epwarp W. CLEARY 


University of Illinois 
Urbana, Illinois 


Jewisn LAW: ITS INFLUENCE 
ON THE DEVELOPMENT OF LEGAL 
INSTITUTIONS. By Jacob J. Rabino- 
witz. New York: Bloch Publishing Co. 
1956. $7.50. Pages xiv, 386. 

A lawyer casually reading the 
Mosaic books of the Old Testament is 
often impressed by the number of legal 
ideas generally considered “modern” 





2. 273 U.S. 269 (1927). 

3. 95 U.S. 714 (1877). 

4. See for example, Nelson v. Miller, 11 Il. 
2d 378, 143 N.E. 2d 673 (1957), sustaining a pro- 
vision of the Illinois Civil Practice Act which 
asserts broad jurisdiction over nonresidents. 
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(e.g., courts of appeal, Cain’s “second 
degree” murder of Abel and the strong 
circumstantial evidence of Joseph’s 
blood - stained coat). Both Goldin 
(AMERICAN Bar ASSOCIATION JOURNAL, 
September, 1952, page 791) and Horo- 
witz (AMERICAN Bar ASSOCIATION 
JourNAL, July, 1953, page 582) have 
published excellent studies comparing 
Mosaic and modern American law. Yet, 
there seems to be little material histori- 
cally connecting Hebrew with modern 
law, describing how and when these an- 
cient ideas came to bear upon present- 
day legal thought. Professor Rabino- 
witz, a New York lawyer and 
University teacher of Hebrew law, here 
presents one of the few such books 
available. 


The traditional approach of the legal 
historian is to move backward from 
the present, touching upon Anglo- 
Saxon, Norman and German law, then 
rolling slowly to a stop in the fringes 
of classic Roman and Greek law. The 
trained lawyer is rarely equipped to 
pursue legal ideas further into ancient 
Hebrew, Egyptian and Mesopotamian 
manuscripts. The very specialization of 
learning which has given such pre- 
cision to modern knowledge has itself 
made well-nigh impossible the tracing 
of legal ideas from one language to 
another back to their earliest begin- 
nir.gs. Professor Rabinowitz, at home 
in the ancient languages, reverses the 
usual process by starting with his spe- 
cialty, Hebrew law, and coming for- 
ward, as history did. 


The major portion of this book 
draws on the Brooklyn Museum Ara- 
maic papyri, a large collection of legal 
instruments from Elephantine, a Jewish 
military colony on the Nile about 500 
B.c. He critically compares these with 
the oldest Greek legal instruments re- 
vealing striking evidence that the Jew- 
ish forms served as models. In the law 
of property and contracts, where docu- 
ment forms become most rigid, he 
found not only that many legal ideas 
came from the Hebrews but that many 
clauses and phrases, in translation, 
were lifted bodily into the Greek instru- 
ments. The latter portion of the volume 
is composed of essays on the similar, 
though not so extensive, Hebrew influ- 
ence upon Byzantine, Lombard and 


Frankish law. The most interesting 
portions of the book are the final chap- 
ters demonstrating how the Jewish gage 
decidedly influenced the English law 
of executions and mortgages, of war- 
ranties on real property and even of 
dower. The rise of Jewish merchants 
and money-lenders after the Norman 
Conquest brought into English law 
many of the Hebrew ideas of credit 
transactions, such as the mortgage and 
mortgage with possession, conditional 
bonds and sales, and promissory notes 
with the attractive feature of negoti- 
ability. 

Professor Rabinowitz has rendered 
a distinct service to the cause of legal 
history. Not only does he detect the 
true sources of many legal concepts 
whose origins were unknown or poorly 
understood, but he also makes much 
clearer the very substantial debt which 
modern American law owes to the 
Talmud and the ancient rabbis. The 
volume is too scholarly and erudite for 
general reading; it is heavily foot- 
noted to rarely used sources and bristles 
with quotations in Hebrew, Greek, 
German and even French. However, it 
is a rich sourcebook on the Hebrew 
contribution to the history of legal 
ideas. Those who found interesting the 
parallelism of Hebrew and modern law 
(in the books of Goldin and Horowitz) , 
will wish to add this volume as a 
supplement which contributes, as few 
books do, to the story of the journey 
of many ancient Jewish ideas through 
the Middle Ages into our present 
American law. 

DILLarD S. GARDNER 


Supreme Court Library 
Raleigh, North Carolina 


A rcueion, or, a Discourse Upon 
the High Courts of Justice in England. 
By William Lambarde, Edited by 
Charles H. Mcllwain and Paul L. 
Ward. Cambridge: Harvard University 
Press. 1957. $5.00. Pages ix, 175. 
Having scanned the title page the 
reviewer leafed through this little book 
in the expectation that a cursory 
skimming would be enough to justify 
reporting it unworthy of extended re- 
view. A paragraph should be enough. 
Why should an American lawyer in the 
1950’s take the time to read a reprint 





























of a book published well over three 
hundred years ago telling about the 
history and setup of the English courts? 
One justification might well be that 
since Catherine Drinker Bowen has 
been able to make the almost legendary 
Lord Coke live again in her recent 
Lion and the Throne, perhaps the courts 
which that aggressive common law 
luminary so stoutly defended might 
also hold some interest for us today. 
The book could hardly have the breath 
of life which Mrs. Bowen put into Coke 
but might supplement her story of con- 
temporary happenings. 


And that proved to be the case. “A 
Feast for Scholars” it has been called. 
Primarily intended for the library of 
legal historians, it is rather to be con- 
sulted than read; but does have a very 
real interest today for anyone con- 
cerned with political history, biography 
and historical novels dealing with the 
troubled period between Elizabeth I 
and Cromwell, and it is pleasingly short 
and terse. 


The editors are two distinguished 
teachers of government and history— 
Dr. MclIlwain being Eaton Professor of 
Science Emeritus at Harvard, and Dr. 
Ward the head of the Department of 
History at Carnegie Tech. Dr. Mc- 
Ilwain wrote the introduction, Dr. 
Ward the appendix, and both collab- 
orated in the text. 


With meticulous scholarship the his- 
tory of the original book is traced and 
its text compared with variant readings 
in manuscripts and an earlier printing. 
The editors developed theories to ex- 
One 


the unscientific 


plain the divergences. would 
expect that 
would be more interested in the text of 
the book itself than in theories and 


glosses. But the lawyer accustomed to 


reader 


applying logic to tangled facts, not to 
mention the lover of detective stories 
who dotes on clues, finds himself in- 
trigued with the editors’ search for the 
original text and deductions regarding 
later amendations and corrections. 
The aim of the book was to describe 
the courts of England and their func- 
tions and tell how they got that way. 
The writer was one William Lambarde, 
a learned lawyer during the last part 
of Queen Elizabeth’s reign, highly re- 
garded by his contemporaries. He 


knew the courts because he had long 
practiced as a member of Lincoln’s Inn 
in the common law courts and during 
the last years of his life was a high 
officer in the Court of Chancery. 

The original manuscript was evi- 
dently worked on by him for many 
years. In 1591 the manuscript as it 
then stood, was inscribed by him to 
Sir Robert Cecil, Elizabeth’s trusted 
secretary. From a dozen or more 
manuscript copies still extant and par- 
ticularly one in the Harvard Law 
Library, it plainly appears that during 
the remaining ten years of his life the 
author revised his work from time to 
time but it didn’t get printed during 
his lifetime or for many years after 
his death. 

After Charles I became king, the 
contest between King and Parliament 
developed and criticism grew against 
the high-handed actions of the secret 
criminal court of the Star Chamber. 

On March 27, 1635, a book with 
the misspelled title “Archion” appeared 
with one Daniel Frere as printer. 
Frere had just started in the printing 
business and evidently got hold of a 
of William Lambarde’s 
book which he hastily and rather in- 
accurately printed. Evidently he did 
not have the advantage of any skilled 
editorial advice. William Lambarde’s 
grandson, Thomas, a lad of nineteen 
who by the death of his father had 
become head of the family and had 
just been enrolled at Gray’s Inn, was 


manuscript 


shocked and scandalized by this pirated 
printing. It was not until seven years 
that Parliament was to prohibit print- 
ing of manuscripts without the consent 
of the author or his representative. 

of William 
Lambarde’s book was published on 
July 1. The March 27 entry in the 
official records was cancelled and re- 
placed by a statement that the cor- 
rected book was published by Frere 


An authorized version 


and Henry Seile, a respected printer of 
the day. Frere’s name in the entry 
must have been included merely to save 
his face, anyway his name does not 
appear in the printed book and every- 
thing indicates that he dropped out of 
the picture. 

A few copies of both editions are 
still extant, but neither has been re- 
printed until this republication of the 


Books for Lawyers 


authorized edition. Its title page an- 
nounces it as “newly corrected, and 
enlarged according to the Authors 
Copie”. It carries a note from the 
young publisher calling attention to the 
“erying errors” in the pirated book 
and protesting against the “aspersion” 
on “so worthie a ancestor” which 
called upon his grandson “to vindicate 
him from that wrong”. (Italics are 
his. ) 

The editors’ conclusion is that the 
pirated book was based on a manu- 
script earlier than the authorized edi- 
tion; that the manuscript in the Har- 
vard Law School was a later and 
possibly the last of the manuscripts 
corrected by the author; and that 
young Lambarde probably took the 
pirated copy as a framework and made 
changes and corrections on the basis 
of “authors copie” which may have 
been in substantially the same form as 
the Harvard Law School manuscript. 
In short, the editors are inclined to the 
opinion that the Harvard copy is the 
nearest we can get to William Lam- 
barde’s final text. 

The book as printed by the loyal 
grandson contained two hundred sev- 
enty-six pages. It starts with an ex- 
position of the need for law and the 
origin of courts which reads like the 
theorizing of the French philosophers 
of the late 1700’s. Then the work 
plunges into a careful delineation of 
the several jurisdictions and functions 
of the English courts which are familiar 
to us—Common Pleas, King’s Bench, 
Exchequer and Chancery. 

The most interesting aspect of the 
book is its treatment of the Court of 
Star Chamber. As printed, one hundred 
forty-six pages, which is over half the 
book, are devoted to a description of 
this court, its history and the justifi- 
cation for its being and herein lies a 
mystery which the editors were put to 
it to disentangle. The printed book 
devotes forty pages to discussing the 
offenses subject to Star Chamber juris- 
diction, but these pages do not appear 
in the pirated edition or the Harvard 
manuscript. 

There is however extant a separate 
manuscript written by William Lam- 
barde on this very topic and in sub- 
stantially these very words. The editors’ 
deduction is that these pages were not 
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included either in the original manu- 
script or in any of William Lambarde’s 
modifications and consistently were not 
included in the pirated edition but were 
incorporated bodily by young Thomas 
from the separate manuscript. 

Why? Not unlikely because of the 
public criticism of the Court of Star 
Chamber current in 1635. William 
Lambarde had defined the powers and 
jurisdictions of the Star Chamber, 
controversy developed, now his grand- 
son was giving the facts as old William 
understood and calmly set them forth. 
How the sympathies of young Thomas 
lay we do not know. Printing his 
grandfather’s description might help 
one side or the other, but it may well 
have been good salesmanship to include 
the discussion of a hot topic. 

The last of the book after a brief 
discussion of less important courts ends 
with a forty-page discussion of Parlia- 
ment which is historically interesting. 
It was written during the period of the 
subservient Elizabethan parliaments 
and before the antagonisms had de- 
veloped under James and Charles. 

The editors are able to suggest very 
few bits of human interest in this very 
matter-of-fact book. They do note that 
a quip of old William’s against clergy- 
men mixing in court business was 
deleted in both printed books. Arch- 
bishop Laud was felt to be too power- 
ful to run the risk of antagonizing him. 
Kind words evidently referring to a 
prominent lawyer with whom William 
Lambarde was on good terms when his 
1591 manuscript was prepared but 
with whom he must have fallen out 
before his later revisions were repeated 
in Frere’s but not in the Thomas Lam- 
barde edition. Noble words regarding 
the ideals of the court of chancery 
were included in the Harvard revision 
made after William Lambarde’s chan- 
cery appointment. Generally speaking 
the book is as impersonal as Coke’s 
Institutes. 

One is interested to find how easy it 
is to read the English in this sixteenth 
century book reprinted of course with- 
out the s’s long. The spelling is as in- 
consistent as spelling continued to be 
for two hundred years, but the text is 
the language which was soon to become 
the language of the King James Bible. 
The only criticism the reviewer has is 
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the star paging—carried on the margin 
of the reprint but concealed in the text. 
To this star paging of course is tied 
the comprehensive and carefully classi- 
fied table of contents with which the 
book is preceded. Referring from the 
contents to the text is hampered. 

But this is only a mechanical detail. 
By and large the book as it stands is 
well worth reading. 

CLEMENT |. RoBINsON 
Brunswick, Maine 


Tueory AND REALITY IN PUB- 
LIC INTERNATIONAL LAW. By 
Charles DeVisscher, translated by P. E. 
Corbett. Princeton: Princeton Univer- 
sity Press. 1957. $5.00. Pages xvi, 381. 


This book first appeared in French 
in 1953 and in a second edition, also in 
French, in 1955. It immediately re- 
ceived wide acclaim, and it is therefore 
not surprising that it has been trans- 
lated into English. The translation is 
by P. E. Corbett, research associate in 
international studies and author of Law 
and Society in the Relations of States 
published in 1951. The translation is 
so good that one is scarcely ever aware 
that the book was originally written in 
a foreign language. 


The author of this book, Charles 
DeVisscher, has had a career which 
should rarely fit him to deal with both 
the theories and realities of inter- 
national law. He has served as counsel 
and arbiter in international disputes, 
as legal adviser to the Belgian Foreign 
Office, as President of the Institute of 
International Law, as judge of the 
Permanent Court of International Jus- 
tice and also of the International Court 
of Justice, and is now a professor at 
the University of Louvain, Belgium. 
He is doubtless the leading Belgian 
writer on international law. His book 
should lead to greater interest in the 
study of Belgian law and Belgian legal 
writings. 

Perusal of this volume will compel 
lawyers to give more attention to the 
realities which obstruct the develop- 
ment of international law as well as 
those which facilitate its growth. The 
author is not disturbed by the fact that 
his book does not provide a general 
theory nor a solid systematization of 
international law. To make such pro- 


vision would be at the expense of 
truth. International law may not be 
dealt with like the matured legal sys- 
tems of nations such as England, 
France and the United States. In the 
past, too many writers have attributed 
to international law more advance- 
ment and system than it actually has 
in reality. Moral, social and political 
data were separated and_ ignored. 
There is, of course, some danger that 
the pendulum will swing in the opposite 
direction, so that the role of law will 
be made slighter than it is. But the 
present volume is written judiciously 
and with restraint and to my way of 
thinking it should not result in cynical 
trends. The philosophy of the author is 
very close to Christian humanism, and 
he clearly affirms the moral basis of 
both international law and internation- 
al relations. He quotes with approval 
at page 19 the statement of Leibnitz: 
“Right is not right because God has 
willed it, but because God is righteous.” 
Later on page 93 he states: “When all 
has been said and done about the rule 
of law and the obstacles that are placed 
in its way by the political drive of 
power, it is to morals that we must 
return.” But he couples with respect 
for morals, respect for scientific ob- 
servation when at page 364 he says: “A 
devitalized law is the product of doc- 
trines that cut off institutions from 
their two essential sources: moral in- 
spiration strong enough to raise them 
gradually above their positive and con- 
tingent forms, and exact observation 
keeping them in firm contact with 
nature and life.” 

The volume is divided into four 
parts. In Part I, the author deals with 
political power in its external aspects 
from the beginnings of the modern 
state to the present. He points out that 
two rival conceptions of political power 
have developed. One conception is that 
political authority is identified with 
public service and is the instrument of 
human purposes. The other conception 
is the absolutist idea of the state as 
self-sufficient and an end in itself. The 
former conception constitutes the leg- 
acy of the medieval doctrine of law. 
The latter conception has been re- 
inforced by the principle of nation- 
ality. Thus loyalty to the state has been 
enhanced at the expense of morality in 




















the universal sense. 


Part II of the book deals with the 
relations of law and power in the inter- 
national field. The individualistic dis- 
tribution of power in the hands of the 
single sovereign state is the chief 
cause of the existing deficiencies in 
international law. Political ideas are 
directed towards action, while the rules 
of positive international law are merely 
the expression of a momentary stabili- 
zation of rival forces. There is no clear 
line between justiciable and_ political 
disputes. Resort to self-help and extra- 
legal settlement of disputes is not dif_i- 
cult within the separate nations. But 
in international relations it may result 
in major wars. In recent decades 
political tensions have become so great 
as to make almost impossible continu- 
ity in the application of law or the 
development of any general practice. 
Judicial settlement of disputes is re- 
placed by “cold war”. While the classi- 
cal doctrine of international law pre- 
supposes the international community, 
in fact such a community does not 
exist. There is a lack of common values, 
of effective procedures of peaceful 
change and of collective security. Here 
the wish has been father to the thought. 
There is no international solidarity 
except as to matter of a minor char- 
acter. Before such solidarity can arise 
there must be a general acceptance of 
a moral duty of sacrifice, and political 
power must be dedicated to human 


ends. He 


sovereignty to international organiza- 


discusses the relation of 


tion. Sovereignty is not a competence 
conferred by international law; more 
accurately, the power of each nation is 
legally restricted by international law, 
The 
Covenant of the League of Nations and 
the Charter of the United Nations have 
not substantially changed this. Only a 


but it is not derived from it. 


federal system could change this. And 
federalism itself must meet the test of 
experience. 


In the third part the author discusses 
the points of tension between law and 
power. He demonstrates that the prob- 
lem does exist and that theoretical 
systems which propound the formal 
completeness of international law mere- 
ly obscure this fact. He also criticizes 


the theory of international law which, 
conceding the absence of authoritative 
organs, yet attributes the functions of 
these organs to states acting as agents 
of the international community. This 
theory cannot be harmonized with the 
fact that nations are sovereign. Power 
plays an all-important role in the de- 
velopment of international law. This is 
evident as the nations make treaties. 
International custom, too, is asserted 
to be the result of power. Political 
power is very important in the creation 
and extinction of states. Power is im- 
portant as to recognition. There is no 
duty to recognize a state although the 
state has fulfilled the criteria for state- 
hood. But politics is less admissible 
as to recognition of states than it is 
as to recognition of governments. The 
author examines many other topics, 
such as treaties, the territory of states, 
the shelf, international 
rivers, rights, nationality, 
asylum, mandates, immunities of for- 
eign states and domestic jurisdiction. 


continental 
human 


In Part IV the author considers 
judicial settlement of disputes. Both 
the Permanent Court of International 
Justice and the International Court of 
Justice have been exceedingly careful 
to base their jurisdiction upon the 
consent of the parties. The author is 
highly critical of reservations to the 
Optional Change in_ inter- 
national law will not come through 


Clause. 


court decisions. After all, peaceful 
change is fundamentally a political and 
not a legal process. 


The language of the author is clear 
and simple. One will seldom find the 
cryptic quality that creeps into so much 
modern legal writing. Nevertheless, 
one not familiar with international law 
and with history may not find it easy 
reading. The book is important in pre- 
senting a Continental approach to inter- 
national law. Anglo-American lawyers 
should be interested in comparing it 
with their own approaches. It is no 
wonder that the American Society of 
International Law awarded the book 
its annual certificate of merit as the 
outstanding publication of the year 
even before its translation into Eng- 
lish. This volume will serve the great 
purpose of enabling both the lawyer 
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and the layman to measure more ac- 
curately the relative roles of the legal 
and the political as determinants of 
public policy. Incidentally, the reader 
will learn much about the history and 
philosophy of international law, and 
the relation of international law to 
international organization. 
LEsTER B. ORFIELD 


Indiana University School of Law 
Indianapolis, Indiana 


Justice OLIVER WENDELL 
HOLMES: THE SHAPING YEARS 
1841-1870. By Mark De Wolfe Howe. 
Cambridge, Massachusetts: The Belk- 
nap Press of Harvard University Press. 
1957. $5.00. Pages xii, 330. 


This is the first volume of the 
long-heralded, definitive biography of 
Justice Holmes. It carries the narrative 
from his birth and family background, 
through the years of schooling to 
Harvard College, the days of Civil War 
action with the interims of convales- 
cense, the return to Harvard for law 
study, the memorable trip to Europe 
for the typical New England comple- 
tion of education and the early efforts 
at the Bar, all told with a view to 
emphasizing the steady growth of the 
mind that so dauntlessly spoke to the 
generations through which it lived and 
acted and which still speaks and will 
speak to those who will listen. 


Howe aptly characterizes these early 
days as setting the “Contours of Con- 
viction” and shows the backgrounds 
in positivistic and utilitarian literature 
in an age of scientific development and 
the growing recognition of scientific 
method. “Holmes never weakened in 
his loyalty to the axioms of positivism. 
They lay at the foundation of his 
works of scholarship and gave structure 
to his thought when he filled the office 
of judge. . . . Bentham had awakened 
some of the profession to the deceptive 
nature of Blackstone’s generalities, 
but few lawyers on either side of 
the Atlantic had come to believe 
that the strength of the Common Law 
was derived not from a set of governing 
principles but from its case-by-case ex- 
perimental method of growth. Holmes 
was among the first American lawyers 
to accept this belief.” 


In this approach to law and life, 
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Holmes was aided by the early friend- 
ships he made, principally on his 
European visit. Chief among these were 
the Stephen brothers, Leslie and 
James, whose thoughts, Howe rightly 
indicates, are echoed in the early works 
of Holmes. In addition to them, Holmes 
was able to meet others of the then 
leaders of British empirical thought, 
including John Stuart Mill and 
Alexander Bain as well as to absorb the 
guiding thoughts of Lewes and Buckle. 
Howe points to the similarity of 
philosophic adolescence of Bertrand 
Russell and says: “The common ances- 
try of Russell’s principle [of determin- 
ing values] and of Holmes’ is found 
in the writing in which Holmes 


absorbed himself from 1865 to 1867.” 


In addition to furnishing this “essay 
in intellectual history” concerning this 
“imposing symbol—in the tapestry of 
American life” Howe pauses to treat 
judiciously of the natural differences 
between tiie famous father and the 
growing son seeking his independent 
rise to recognition, of the many gentle 
asides about the girls who appeared to 
like the good-looking war hero, par- 
ticularly one Fanny Dixwell, and of 
the dark Civil War days when he was 
“Touched with Fire”. For all of this, 


Howe has been greatly aided by access 
to the Justice’s diaries and other un- 
published papers. 

There are interesting pages depicting 
the gradual acceptance by Holmes of 
the law as his career. “The forces that 
had made him were stronger than 
logic, and the merger of tradition and 
experience has not always been an easy 
process. In Holmes the struggle to find 
himself, to make the final choice of a 
career in which ambition could be 
satisfied, had not been easy. When 
1869 came to its close, however, the 
choice had been made, and the testing 
of capacity had been concluded. The 
prologue was over and the performance 
was about to begin”. With this able 
account of the prologue before us, we 
can eagerly await the promised account 
of the performance. 

LesTER E. DENONN 
New York, New York 


The COPYRIGHT OFFICE OF 
THE UNITED STATES OF 
AMERICA. 


This attractive thirty-page booklet 
is chiefly concerned with explaining 
what the Copyright Office does and 
how it does it. However, the most in- 
teresting part of the booklet is on pages 


22 to 26 under the heading “Brief 
Answers to Common Questions About 
Copyright”. For the general practioner 
or for the lay reader, this catechism 
gives point to the foregoing explana- 
tion of the Copyright Office. The ques- 
tions are those which the interested 
layman will ask, and the answers are 
simple and direct, and end with the 
specific advice that if there is some- 
thing more you want to know about 
copyrights, write to the Copyright Of- 
fice, Library of Congress, Washington 
25, D.C. One interested in the history 
of the law of copyrights will find the 
information on pages 20-21 under the 
heading of “Notable Dates in American 
Copyright” of interest. A list of pub- 
lications of the Copyright Office is 
given on pages 27 to 29. Since the 
matter of copyright covers a wide 
range of subjects, the Copyright Office 
lias prepared a corresponding range of 
blank forms upon which application 
for registration may be made. About 
twenty different specified forms are 
provided by the Copyright Office, free 
upon request. The booklet under re- 
view is listed as—“A General Descrip- 
tion of the Organization and Functions 
of the Copyright Office. 30p. Free”. 
Joun A. DIENNER 

Chicago, Illinois 
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Civil Procedure... 
insurance discovery 


Treading in a forest where neither 
state nor federal decisions have blazed 
a clear trail, the Supreme Court of 
Illinois has ruled that a plaintiff can 
use pretrial discovery machinery to 
ascertain the existence and extent of 
a defendant’s liability insurance. 


The particular procedural rule under 
which the Court’s holding was made 
provides that discovery may be em- 
ployed to ascertain “any matter, not 
privileged, relating to the merits of the 
matter in litigation, whether it relates 
to the claim or defense of the exam- 


” 


ining party or of any other party.... 

In jurisdictions where discovery of 
the existence and amount of insurance 
has been denied it has been on the 
ground either that such facts would 
not be competent or admissible evi- 
dence on trial or that, conceding that 
discovery may be had of matters not 
competent as evidence, such informa- 
tion was not relevant to any issue of 
liability or damages. The Illinois Court 
rejected both and placed its conclu- 
sion on the foundation that the pur- 
pose of discovery rules is to “effectuate 
the prompt and just disposition of liti- 
gation” and that a plaintiff's knowledge 
of the defendant’s liability insurance 
would have a substantial effect in 
achieving this goal. 

Answering the conceded “plausible 
ring” of the argument that discovery 
of a defendant’s personal wealth and 
assets would be as logical as discovery 
of the existence and limits of his in- 
surance coverage, the Court declared: 

Unlike other assets, a liability in- 
surance policy exists for the single 
purpose of satisfying the liability that 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 
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The current product of courts, 








it covers.... Litigation is a practical 
business. The litigant sues to recover 
money and is not interested in a paper 
judgment that cannot be collected. 
The presence or absence of liability 
insurance is frequently the controlling 
factor in determining the manner in 
which a case is prepared for trial. 

Such knowledge, furthermore, 
would also lead to more purposeful 
discussions of settlement, and thereby 
effectuate the dispatch of court 
business. This aspect is most significant 
in terms of effective judicial adminis- 
tration in coping with today’s con- 
dockets which are largely 
attributable to the increasing volume 
of personal injury litigation. 


gested 


To buttress its conclusion the Court 
noted that Illinois statutes require min- 
imum liability insurance coverage for 
automobiles and trucks and inclusion 
in policies of standard provisions af- 
fording an injured judgment-holder a 
right of action against an insurer if 
execution against the insured is unsat- 
isfied. 

Looking at decisions in other juris- 
dictions, the Court found federal dis- 
trict court rulings going both ways. 
California and Kentucky have _per- 
mitted insurance discovery, while New 
Jersey, Nevada, Minnesota and South 
Dakota have denied it. The Supreme 
Court of Michigan held in 1933 that 
a plaintiff was entitled to production 
of a defendant’s insurance policy, but 
apparently because disputed ownership 
of a car was involved. 

(Illinois ex rel. Terry v. Fisher, 
Supreme Court of Illinois, September 
20, 1957, as modified on denial of re- 
hearing November 19, 1957, Bristow, J., 
145 N.E. 2d 588.) 


Sometimes a plaintiff's desire is not 
so much to know the extent and amount 
of the defendant’s liability insurance as 
to let the jury know that the defendant 
is insured. How to do this, on voir dire 
examination for instance, is delicate. 

In a recent case in the United States 
District Court for the District of Ne- 
vada, the trial judge, on request of the 
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plaintiff's counsel, refused to ask this 
question of the jurors on voir dire: 
“Do you own any stocks or bonds in 
the American Casualty Company?” 

The Ninth Circuit, on appeal, said 
the general rule is that such an inter- 
rogation is proper if it is asked for 
the good-faith purpose of ascertaining 
the qualifications of jurors, rather than 
for the purpose of informing the jurors 
that there is insurance in the case, but 
that in this case, the trial judge’s re- 
fusal to put the question was not preju- 
dicial error because the prospective 
jurors had answered that none of them 
had previously heard of the case. There- 
fore, the Court reasoned, they didn’t 
know the American Casualty Company 
was in any way involved and their pos- 
sible ownership of the company’s stocks 
or bonds could not have influenced 
them. 

(Duff v. Page, United States Court of 


Appeals, Ninth Circuit, October 18, 1957, 
Hamley, J.) 


Civil Procedure .. . 
limitations 


Drawing a distinction between “a 
vested common-law right of action” 
and a right of action created by statute, 
the Court of Appeals for the Seventh 
Circuit has held that an Illinois dram- 
shop act amendment, reducing the 
period in which a suit may be com- 
menced from two years to one, may be 
applied to bar an action which had ac- 
crued at the time of the amendment, 
even though some of the would-be 
plaintiffs were minors. 


The cause of action accrued on July 
26, 1954, at which time the Illinois 
dram-shop act contained a two-year 
limitation. In 1955, the legislature re- 
duced the period to one year and pro- 
vided that the amendment became ef- 
fective July 1, 1956. The plaintiffs 
filed their suit on July 25, 1956, rely- 
ing on the statute before amendment. 


Affirming a dismissal of the suit, the 
Court declared that the limitation 
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amendment was procedural only and 
should be applied retroactively to carry 
out the intention of the legislature, 
which, had it intended otherwise, could 
have said so. Since a dram-shop suit 
is purely statutory, the Court continued, 
the plaintiffs had no vested right in the 
statute in effect when the cause of ac- 
tion accrued. The Court rejected the 
argument that the result should be dif- 
ferent because some of the plaintiffs 
were minors. 

(Seal v. American Legion Post No. 
492, United States Court of Appeals, 
Seventh Circuit, June 21, 1957, Schnack- 
enberg, J., 245 F. 2d 908.) 


Criminal Law... 
cross-examination 


Deciding a point on which there is 
no unanimity, a New Jersey court has 
held that a criminal defendant may 
test a state handwriting expert by ask- 
ing him to determine the genuineness 
of writings other than those about 
which he has testified on direct exam- 
ination. 

In a prosecution for forgery, the 
prosecution had based its case largely 
on a handwriting expert’s testimony. 
The defendant’s counsel attempted on 
cross-examination to test the expert 
by confronting him with two genuine 
specimens of the handwriting of the 
person whose name had been forged, 
but the trial judge would not permit it 
on the ground that the test writings 
were not within the ambit of the direct 
examination. 


Following the views of such evi- 
dence writers as Wigmore, McCormick 
and Wharton, the Appellate Division 
of the Superior Court of New Jersey 
ruled that the trial court had preju- 
dicially confined the right of cross- 
examination. The conviction was re- 
versed. 

The Court realized that an expert 
might not wish to answer such testing 
questions without an opportunity to 
study and compare the specimens sub- 
mitted, It indicated that if procedural 
difficulties were presented, the trial 
judge could exercise discretion, and it 
emphasized that in the instant case the 
trial judge had rejected the test with- 
out an attempt to determine whether it 
could be conducted expeditiously. The 
Court noted, moreover, that the very 
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efficacy of the test depends on the 
testing specimens not having been ex- 
amined by the expert as a part of his 
direct examination. 

(New Jersey vy. Bulna, Superior Court 
of New Jersey, Appellate Division, 
September 20, 1957, Conford, J., 134 
A. 2d 738.) 


Criminal Procedure .. . 


effect of Jencks 


Three criminal defendants seeking 
pretrial discovery of statements of 
prosecution witnesses and police in- 
vestigation reports have been told by 
the Superior Court of Delaware that 
the United States 
Supreme Court’s decision in Jencks v. 
U.S., 77 S. Ct. 1007, is misplaced. 

The Court read Jencks as applying 
only to an impeachment situation, 


their reliance on 


where the prosecution has used a wit- 
ness and the defendant desires access 
to that witness’ previous reports for 
use during cross-examination. The 
Court declared that the rationale of 
Jencks is that the prosecution, by call- 
ing a witness, accepts the obligation 
of disclosing to the defendant, for im- 
peachment purposes, any prior state- 
ment of the witness in the possession 
of the prosecution. The obligation does 
not arise, the Court said, until the cred- 
ibility of the witness becomes an issue 
at the trial. 

Reasoning from this base, the Court 
held that Jencks has no application to 
pretrial discovery. It noted that the 
Supreme Court did not rest its conclu- 
sion on any pretrial discovery right 
and did not refer to Rule 16 of the 
Federal Rules of Criminal Procedure, 
to which Delaware Criminal Rule 16 
closely conforms. 

(Delaware v. Thompson, Superior 


Court of Delaware, New Castle, July 10, 
1957, Herrmann, J., 134 A. 2d 266.) 


That Jencks has nothing to do with 
pretrial discovery also is the opinion 
of Judge Palmieri, of the United States 
District Court for the Southern District 
of New York. He said that the “touch- 
stone of the Jencks decision is the issue 
of credibility of the witnesses at the 
trial” and not a pretrial knowledge of 
their identity and statements to law 
enforcement officials. 

In this case the defendants were not 





bashful: they served a swhpoena duces 
tecum on the F.B.I. requiring the pro- 


duction of “all relevant statements and 
reports in your possession of Govern- 
ment witnesses (written and, when 
orally made, as recorded by you) 
touching the subject matter of their 
testimony at the forthcoming trial. . . .” 
The defendants based their right to 
such disclosure on Jencks and Rule 
17(c) of the Federal Rules of Criminal 


Procedure. 


The Court granted a motion to quash 
the subpoena. It didn’t need its inter- 
pretation of Jencks as the sole ground 
for the decision. It noted that com- 
the would 
amount to the Government’s supplying 


pliance with subpoena 
the defendants with a roster of its wit- 
nesses—a step not yet taken in criminal 
prosecutions, except capital cases. Ad- 
ditionally, the Court declared, the sub- 
poena would have necessitated the 
Government’s determining who its wit- 
nesses were to be and what statements 
and reports were “relevant”. To im- 
pose either of these burdens on the 
Government would be “neither realistic 
nor practicable”, the Court concluded. 

(U.S. v. Benson, United States District 
Court, Southern District of New York, 


June 17, 1957, Palmieri, J., 20 F.R.D. 
602.) 


Military Law... 


command control 


The United States Court of Military 
Appeals has given a clear warning that 
it will not countenance command con- 
trol over courts martial. In doing so, 
it has again emphasized the independ- 
ent and impartial mantle cast on the 
law officer by the Uniform Code of 
Military Justice. 

Deciding a case which it said “must 
be catalogued with those which are a 
discredit to military law”, the Court 
has reversed a conviction based on the 
testimony of a soldier who at first de- 
clined to remember enough to testify, 
but who, after a continuance of sev- 
eral days, supplied the incriminating 
evidence. 

When the case was first called for 
trial, the witness said he didn’t remem- 
ber anything about an attempted sod- 
omy. The trial counsel suggested that 
he was prepared to join in a defense 





motion for a finding of not guilty. But 
the law officer called a recess, con- 
sulted with the staff judge advocate’s 
office and the commanding officer, and 
After 


some persuasion the witness remem- 


then granted a_ continuance. 


bered enough to supply the evidence 
upon which the subsequent conviction 
was based. 


The Court declared that a law officer 
has some discretion to grant a con- 
tinuance, but only on a_ reasonable 
showing made in open court. It is not 
“in accord with legal decorum or with 
the exercise of discretion for a law 
officer to seek out his superior to ac- 
quaint him with his views, even to the 
point of expressing an anticipatory 
ruling”, the Court warned. The duty 
of a law officer, the Court said, “is to 
resolve the cases before him and not 
to become a zealot for law enforce- 
ment”. 

(U.S. v. Kennedy, United States Court 


of Military Appeals, September 20, 1957, 
Latimer, J., 8 U.S.C.M.A. 251.) 


Negligence ... 
Employers’ Liability Act 
With some reluctance and over a 
strong dissent, the Court of Appeals 
for the Seventh Circuit has come to the 
conclusion that Federal Employers’ Li- 
ability Act cases are a special breed of 
cat in which jury verdicts must be per- 
mitted to stand even though based 
solely on speculation. 


Two recent cases in the Seventh Cir- 
cuit have pointed up that Court’s con- 
clusions from current decisions of the 
Supreme Court of the United States. 
In one case the plaintiff had testified 
that he must have slipped and struck 
his head on a desk while placing an 
adding machine under the desk. He 
said that he must have slipped because 
cinders and grease were on the floor. 
There was no direct competent evidence 
that there were any such things on the 
floor or in front of the desk. At best, 
it could only be inferred. 


The district court judge had granted 
the defendant’s motion for judgment 
notwithstanding the jury’s verdict for 
the plaintiff. He declared the verdict 
“is based upon one inference which 


rests in turn upon another inference”. 
District Judge Grubb, sitting as a mem- 
ber of the Seventh Circuit, agreed with 
this appraisal of the evidence, but, 
writing for the Court, reversed with 
instructions to the district court to 
enter judgment on the jury’s verdict. 


Judge Grubb felt that three 1956- 
term decisions of the Supreme Court 
impelled the decision. These were 
Rogers v. Missouri Pacific Railroad 
Company, 352 U.S. 500, Webb v. Illi- 
nois Central Railroad Company, 352 
U.S. 512, and Ferguson v. Moore-Mc- 
Cormack Lines, 352 U.S. 521. In the 
last of these cases Justice Harlan, dis- 
senting, observed that the Supreme 
Court in FELA cases “appears to me 
to have departed from these long- 
established standards, for, as I read 
these opinions, the implication seems 
te be that the question, at least as to 
the element of causation, is not whether 
the evidence is sufficient to convince a 
reasoning man, but whether there is 
any scintilla of evidence at all to justify 
the jury verdicts. . . .” 


Judge Schnackenberg dissented from 
the Seventh Circuit’s disposition of the 
case. He declared that even under the 
“scintilla” test there was no evidence 
to support the jury’s verdict. 


Writing on denial of a petition for 
rehearing, Chief Judge Duffy stated 
that Judge Grubb was “only facing 
realities” and that it was the Court’s 
duty to follow “the law as laid down 
by the Supreme Court, even if the in- 
terpretation given does violence to our 
preconceived ideas of what the law is”. 

(Gibson v. Elgin, Joliet & Eastern 
Railway Company, United States Court 
of Appeals, Seventh Circuit, June 25, 


1957, rehearing denied August 30, 1957, 
Grubb, J., 246 F. 2d 834.) 


In the other case a panel of the 
Seventh Circuit, consisting of Judges 
Schnackenberg, Finnegan and Duffy, 
reversed a plaintiff's verdict in an 
FELA case on the ground that the dis- 
trict court committed reversible error 
in not granting the defendant’s motion 
for a directed verdict. The case in- 
volved a wrist injury incurred by a 


dining-car pantryman when he at- 
tempted to grasp a piece of ice that 
was slipping from his ice tongs. The 
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Court found there was no evidence of 
the defendant’s negligence with refer- 
ence to the tongs. 


While agreeing with the decision, 
Judge Duffy, concurring specially, said 
that he had “considerable doubt that 
our decision will be upheld”. Recent 
decisions of the Supreme Court, he ob- 
served, “have just about convinced me 
that in any case where a trial judge 
submits a case to the jury under the 
F’.E.L. Act, and the jury returns a ver- 
dict for the plaintiff, the defendant may 
as well pay up, irrespective of the proof 
on the question of negligence and cau- 
sation”. 

(Milom v. New York Central Railroad 
Company, United States Court of 


Appeals, Seventh Circuit, September 27, 
1957, Schnackenberg J., 248 F. 2d 52.) 


Segregation ... 
relief 


The Court of Appeals for the Fifth 
Circuit has reversed dismissals by dis- 
trict courts of suits brought in Dallas 
and Miami to end racial segregation 
in public schools. 


Remarking that “faith by itself, with- 
out works, is not enough”, the Court 
in the Dallas case was not impressed 
that a continuing twelve-point study 
program was producing “compliance 
at the earliest practicable date” with 
the Supreme Court’s implementation 
order in the School Segregation Cases, 
349 U.S. 294. The study program was 
outlined and initiated in July of 1955, 
but segregation had been continued in 
the school years of 1955-56 and 1956- 
57. 

The Court said: “Pupils may, of 
course, be separated according to their 
degree of advancement or retardation, 
their ability to learn, on account of 
their health, or for any other legiti- 
mate reason, but each child is entitled 
to be treated as individual without re- 
gard to his race or color.” 

The Court dismissed arguments that 
the plaintiffs had not exhausted their 
administrative remedies and that inte- 
gration would result in overcrowding 
of schools. 


(Borders v. Rippy, United States Court 
of Appeals, Fifth Circuit, July 23, 1957, 
rehearing denied August 27, 1957, Rives, 
J.. 247 F. 2d 268.) 
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In the Miami case the district court 
judge had dismissed a complaint for 
a declaratory judgment and injunction 
on the ground that it did not present 
a justiciable controversy and did not 
allege that the plaintiffs had sought and 
been denied admission to particular 


schools. 


The Court had no trouble reversing 
the dismissal. It noted that the justi- 
ciable controversy contention had been 
settled by its decision in Orleans Parish 
School Board v. Bush, 242 F. 2d 156 
(43 A.B.A.J. 450; May, 1957), and 
that it was not necessary for the Negro 
pupils to apply for admission to cer- 
tain schools since the announced posi- 
board was that 
schools would be conducted “‘on a non- 
integrated basis”. The Court, agreeing 
with the Fourth Circuit in School Board 
of the City of Charlottesville vy. Allen, 
240 F.2d 59 (43 A.B.A.J. 260; March, 
1957), said that equity does not require 
the doing of a vain and futile thing as 
a condition of relief. 


tion of the school 


Rejected also was an argument that 
the plaintiffs had not exhausted their 
remedies under the 
Florida pupil assignment law, enacted 
in 1956. “Neither that nor any other 
law can justify a violation of the 


administrative 


constitution of the United States by the 
requirement of racial segregation in 
the public schools”, the Court declared. 

(Gibson v. Board of Public Instruc- 
tion of Dade County, United States Court 
of Appeals, Fifth Circuit, July 23, 1957, 
rehearing denied August 29, 1957, Rives 
J., 246 F. 2d 913.) 


States... 
federal pre-emption 


The Supreme Court of Nevada has 
been unmoved by an argument that the 
doctrine of federal pre-emption pre- 
vents Nevada from conducting criminal 
proceedings under its narcotics drug act. 

The defendant was tried and con- 
vic‘ed under the state law for obtaining 
a narcotic drug by use of a false name. 
He came up with the contention that 
the state was excluded from jurisdic- 
tion over the offense because of federal 
laws in the same field. Thus, he argued, 
in view of the decision of the Supreme 
Court of the United States in Pennsyl- 
vania V. Nelson, 350 U.S. 497, the Fed- 
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eral Government has pre-empted the 
field. The Nelson case held that the 
Smith Act, prohibiting the knowing ad- 
vocacy of overthrow of the government 
of the United States by force and vio- 
lence, superseded the enforceability of 
the Pennsylvania sedition act proscrib- 
ing the same conduct. 


But the Court refused to follow this 
reasoning. It felt that a state’s interest 
in controlling narcotics traffic by crim- 
inal laws was great and that the exer- 
cise of that interest would not interfere 
with the Federal Government. It noted 
that the factors motivating the Nelson 
decision were that the federal laws con- 
stituted a comprehensive and pervasive 
scheme of regulation, that the federal 
interest was dominant in the field of 
sedition and that enforcement ofa state 
sedition act would present a serious 
danger of conflict with administration 
of the federal program. None of the 
factors was present in the instant case, 
the Court concluded. 

(Guerin v. Nevada, Supreme Court of 


Nevada, October 8, 1957, Badt, J., 315 
P. 2d 965.) 


Taxation ... 
exemptions 

For the purpose of qualifying for 
property tax exemption under the Dis- 
trict of Columbia Code, the Washington 
Ethical Society is a “church” or “reli- 
gious society” whose property is “regu- 
larly used for religious worship”, ac- 
cording to the Court of Appeals for 
the District of Columbia Circuit. 


The Society, a part of the American 
Ethical Union, does not require or com- 
mand that its members believe in a 
divinity, but apparently most of its 
adherents are perhaps unitarian in 
viewpoint. The Society has ordained 
“leaders” who preach, minister and 
are authorized to perform marriages. 
Regular Sunday services are held. 


The District of Columbia Tax Court 
had denied exemption on the ground 
that a “church” or “religious society” 
had to meet a minimum test of requir- 
ing a belief in and teaching of the 
existence of a supreme being or divin- 
ity. But the Appeals Court reversed. 
It said that the terms “religion” and 


“religious” are not rigid concepts. The 





legislative grant of exemption from tax- 
ation, it continued, evidenced a pur- 
pose “to grant support to elements in 
the community regarded as good for 
the community”. The Court noted that 
exemption is also granted to educa- 


tional and cultural organizations. “To 
construe exemptions so strictly that 
unorthodox or minority forms of wor- 
ship would be denied the exemption 
benefits granted to those conforming 
to the majority beliefs might well raise 
constitutional issues”, the Court con- 
cluded. 

(Washington Ethical Society v. District 
of Columbia, United States Court of 


Appeals, District of Columbia Circuit, 
October 17, 1957, Burger, J.) 


United States... 
passports 


The Secretary of State may use con- 
fidential 
denying issuance of a passport, the 
Court of Appeals for the District of 
Columbia Circuit has ruled, as long as 
the Secretary makes a factual finding 
placing denial of the passport within 
valid regulations. 


information as a basis for 


The Secretary’s denial was founded 
on a series of findings that the appli- 
cant has associated with Communists 
and that “the applicant is going abroad 
to engage in activities which will ad- 
vance the Communist movement for the 
purpose, knowingly and wilfully of ad- 
vancing that movement”. These find- 
ings, the Secretary conceded, stemmed 
partly from confidential information, 
the substance of which, but apparently 
not the source, had been revealed to 
the applicant. Disclosure of the sources 
and details of the confidential informa- 
tion, the Secretary argued, would “be 
detrimental to our national interest by 
compromising investigative sources and 
methods”. 


The Court declared that the right to 
travel is a part of liberty and that a 
person can be deprived of it only by 
due process of law. But it determined 
that the findings of the Secretary, 
coupled with his disclosure of the gist 
of the confidential information to the 
applicant, squared with the require- 
ments of due process. Analogically, the 
Court pointed out that the Executive 














could rely on confidential information 
in denying the right to engage in for- 
eign commerce. 

One judge dissented. He favored re- 
manding for more precise findings 
within the criteria of procedural due 
process. 

(Dayton v. Dulles, United States Court 


of Appeals, District of Columbia Circuit, 
October 24, 1957, Prettyman, J.) 


Workmen’s Compensation .. . 
trends 

Reversing a thirty - seven - year - old 
precedent, the Supreme Court of Mich- 
igan, by splitting four-to-four, has 
affirmed a workmen’s compensation 
award for total disability where the 
worker had previously received an 
award of compensation for the loss of 
specific members. 


The case involved a painter whose 
right leg was crushed and four fingers 
of his right hand severed as the result 
of an employment-connected accident 
in 1948. The injured leg was later 
amputated. For these injuries he had 
received an award of compensation for 
specific loss of members. In 1956 
further and additional compensation 
was granted under the total-disability 
section of the Michigan statute, the 
total disability resulting from the 1948 
injuries and the 1949 amputation. 

The insurer objected to the addi- 
tional award on the ground that an 
award for the loss of specific members 
precluded any awards under other sec- 
tions of the act for conditions arising 
from and attributable to the specific- 
members loss. A Michigan case—Curtis 
v. Hayes Wheel Company, 211 Mich. 
260, decided in 1920—supported this 
proposition squarely, but four members 
of the Court thought it was time to dis- 
card the Curtis rule. 

To deny further compensation, these 
members of the Court declared, would 
be to read into the act something not 
there and it would result in injured 
workmen clinging “at almost any cost 
in pain and suffering to their injured 
members for economic rather than med- 
ical reasons”. Continuing, they said: 


. . . In our view the sole question in 
all of these cases should be: after the 
passage of the number of weeks 


allowed for the specific loss or losses 
falling short of declared total disability, 


can the injured workman go back to 
work? If he can—and fortunately he 
usually does—then well and good; if 
he can’t, and if there are competent 
proofs to support his claim of con- 
tinuing disability, then his compensa- 
tion should be continued. It is as 
simple as that, and we do not hesitate 
to brush aside those decided cases 
which hold or appear to hold to the 
contrary, including at long last the 
unfortunate Curtis case. 


The other four justices decried the 
Court’s action as judicial legislation 
and declared that since the state’s legis- 
lature has not acted to amend the law 
during the thirty-seven-year reign of 
the Curtis case, the legislature desired 
the statute to preclude such additional 
awards. 


But the other faction of the Court 
would have none of this. They said 
this theory was a “Rip Van Winkle 
doctrine of judicial stagnation and in- 
ertia”. » 

(Van Dorpel v. Haven Busch Company, 


Supreme Court of Michigan, October 7, 
1957, Voelker, J., 85 N.W. 2d 97.) 


In another aspect of workmen’s com- 
pensation law, a New Jersey court has 
abandoned adherence to the so-called 
aggressor defense, under which an em- 
ployee involved in an injury-producing 
altercation with a fellow-employee is 
denied compensation. 


The injured party in this case was 
a waitress who suffered a back injury 
when she was struck and thrown against 
a refrigerator by the chef employed at 
the restaurant where she worked. The 
altercation began when the waitress up- 
braided the chef because onions were 
missing from one of her orders. The 
chef in turn cursed the waitress. The 
evidence was not too clear as to whether 
she had slapped the chef before he 
struck her, but the Appellate Division 
of the Superior Court of New Jersey 
assumed that she had for the purpose 
of considering the aggressor defense 
interposed by the employer. 


The Court held that this defense was 
out of tune with later decisions in 
workmen’s compensation cases and had 
been in fact engrafted without statutory 
sanction onto workmen’s compensation 
law from judicial thinking based on the 
common law concept of tort liability 
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based on fault. The Court noted that 
such states as New Hampshire, Massa- 
chusetts, California, New York, Ar- 
kansas and Minnesota have discarded 
the aggressor defense. 


The Court had to decline to follow 
three New Jersey cases. It did indi- 
cate, however, that some defense would 
be available to employers if the alter- 
cation and aggression arose from a 
“privately-motivated, purely personal 
feud” or where the employee’s activity 
amounted to willful misconduct or dis- 
played a willful intention to injure an- 
other. 

(Martin v. Snuffy’s Steak House, 
Superior Court of New Jersey, Appellate 
Division, October 2, 1957, Goldmann, 
J., 134 A. 2d 789.) 


What’s Happened Since .. . 


# On October 21, 1957, the Supreme 
Court of the United States: 

DENIED CERTIORARI in Lanza v. New 
York State Joint Legislative Committee, 
3 N.Y. 2d 92 (43 A.B.A.J. 740; August, 
1957), leaving in effect the decision of 
the New York Court of Appeals that 
the attorney-client privilege cannot be 
invoked to prevent a legislative investi- 
gating committee from publicly reveal- 
ing a surreptitiously obtained recording 
of a conversation between a prisoner 
and his attorney. 

DENIED CERTIORARI in Atkins v. 
School Board of the City of Newport 
News, 246 F. 2d 325, leaving in effect 
the decision of the Court of Appeals 
for the Fourth Circuit, which had in 
turn affirmed the decision of the United 
States District Court for the Eastern 
District of Virginia, 148 F. Supp. 430 
(43 A.B.A.J. 649; July, 1957). The 
lower courts had held that Virginia’s 
answer to public school integration—a 
state - wide pupil placement law — was 
unconstitutional on its face. The Fourth 
Circuit ruled that although the act had 
been passed after the proceedings for 
injunctive relief had been commenced, 
the act furnishd no adequate adminis- 
trative remedy because of the fixed and 
definite policy of school authorities 
with respect to segregation and be- 
cause of the provisions of other stat- 
ules providing for the closing of schools 
and withdrawal of state funds in the 
event of departure from segregation 
policy in any school district. 
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Restricted Stock Options in a Declining Market 
by George D. Webster, Washington, D.C. 


As one weekly business magazine has 
recently put it, “from a business stand- 
point the stock option is the only thing 
that offers both a comparatively risk- 
free tax gamble and encourages a man 
to work his hardest”. Excluding the 
question of stock subject to restrictions 
and the year of taxability with respect 
to unrestricted stock options, the de- 
cision in Commissioner v. Lobue, 351 
U.S. 243 (1956), has abolished the 
real significance of all options as an 
incentive and fringe benefit device ex- 
cept restricted stock options qualifying 
under Section 421 of the 1954 Code. 


In order to qualify as a restricted 
stock option entitled to the benefits of 
Section 421 the option must provide 
that: (1) the option be exercised 
within ten years of the date of grant; 
(2) the option itself be not transferable 
except by will or intestacy; (3) the op- 
tion cannot be exercised during the 
employee’s lifetime except by the em- 
ployee; and (4) the option price must 
conform to the statutory price struc- 
ture prescribed by the Code. 


Generally speaking, Section 421 re- 
quires that the option price be at least 
85 per cent of the fair market value 
of the stock on the date that the option 
is granted or at least 95 per cent of 
the fair market value for the most ad- 
vantageous tax treatment. If the em- 
pleyee owns directly or by attribution 
more than 10 per cent of the voting 
stock of the corporation, however, the 
option price must be at least 110 per 
cent of fair market value of the stock 
on the date the option is granted and 
the option must be exercised within 
five years of the date of grant. Section 


421(d) (1) (C). 
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In addition to these requirements 
which the option itself must meet, qual- 
ification for the benefits of Section 421 
also depends upon the optionee’s being 
an employee of the corporation at the 
time of exercise of the option or at 
least within the preceding three months. 
Section 421(a). There is the further 
restriction that the stock acquired by 
exercise of the option cannot be dis- 
posed of by the optionee for two years 
after the date the option was granted 
or for six months after the stock has 
been acquired. Section 421(f). 


The advantages of restricted stock 
options of course lie in the favored tax 
treatment accorded any gain realized 
upon the disposition of the stock, vary- 
ing of course with the option price. See 
Section 421(b). But in today’s declin- 
ing stock market the attractiveness of 
many stock options as an incentive or 
fringe benefit has become completely 
illusory. Consider for example the em- 
ployee granted a fixed price 85 per cent 
stock option last year at a time when 
his company’s stock was selling for 40. 
Assuming the stock is selling below 34 
in today’s market, a decline compar- 
able to that which many stocks have 
experienced, the option would be value- 
less to the employee since he could pick 
up the stock on the open market at less 
than the option price. 


The 1954 Code 
corporated in Section 421 features 


fortunately _ in- 


which permit the drafting of restricted 
stock options to guard against vanish- 


ing returns in a declining market while 
at the same time retaining the benefits 
of favored tax treatment. The principal 
one of these is the variable price stock 
option. 


Section 421(d) (1) (A) (ii) pro- 
vides that restricted stock options may 
fix the option price under a formula 
provided “the only variable is the value 
of the stock at any time during a 
period of six months which includes 
the time the option is exercised”. The 
option price under the formula must 
still be at least 85 per cent of the 
value of the stock at the time of grant, 
but for this purpose the option is 
treated as having been exercised on 
the date of grant. Thus an option which 
specifies a purchase price of 85 per 
cent of the value of the stock on the 
date of exercise would qualify. 


This formula would of course protect 
the employee in a declining market 
by adjusting the option price down- 
ward, but it would not offer any 
advantages in a rising market. This 
can be avoided by providing for an 
option price of 85 per cent of the value 
of the stock on the date of exercise but 
not in excess of 85 per cent of the value 
at the time of grant. The Regulations 
indicate that such a formula would 
qualify. Regulations, §1.421-1(d) (2) 
(ii). The only variable in such a for- 
mula would be the value of the stock 
at the date of exercise; the maximum 
price is fixed. 


The option price could also be 
stated in terms of a fixed amount 
below market value on the date of 
exercise. Thus if the value of the stock 
were 40 on the date of grant, the 
formula could provide for an option 
price of $6 below market on the date 
of exercise. If the option were treated 
as exercised on the date of grant the 
price would be 34 and would meet the 
85 per cent requirement. Assuming an 
extreme case where the market price 
fell off to 6, the stock could be picked 
up at zero. This type variable price 
option should of course also contain 
a maximum price provision to guard 
against a rising market. 


There is another possible variation 
of the variable price option under the 
“look-back” provisions of Section 421 
(d) (1) (A) (ii). This permits the price 
under the option to vary according to 
the value of the stock at any time 
during a six-month period including 
the date of exercise. It is therefore 























possible to provide that the price pay- 
able under the option shall be 85 per 
cent of the lowest value of the stock 
during the six-month period ending on 
the date of exercise but not more than 
85 per cent of the value on the date of 
grant. 

This type formula would seem to 
cause no problem if the market price 
of the stock during the six months 
preceding the date of grant were at all 
times at least equal to or exceeded the 
price on the date of grant. But if the 
market value during this period at 
any time fell below the value on the 
date of grant, there could be serious 
danger in such a formula. Treating 
the option as though it were exercised 
on the date of grant, the option price 
would be 85 per cent of the lowest 
market value during the preceding six 
months or less than 85 per cent of 
the value on the date of grant. Whether 
this would disqualify the option is 
but one would be well 
advised to proceed with extreme cau- 


unknown, 


tion in this type of situation until 
some definitive ruling has been issued. 

When the market has been steadily 
declining over a six-month period and 
reaches a low on the date of grant, 
the “look-back” provisions of Section 
121 have permitted use of another 
formula which is particularly attractive 
but appears short lived. This formula 
depends on pegging the option price 
to the highest market value of the 
stock during the six months preceding 


the grant. 

For example, assume that a stock 
is selling at 100 when an option is 
granted and that it had a market value 
of 150 two months prior to the date 
of grant. The option price is fixed at 
56.7 per cent of the market value of the 
stock on a date two months prior to the 
date of exercise. If the option were ex- 
ercised on the date granted the option 
price would be $85.05 or more than 
85 per cent of the market value on the 
date of grant and so would qualify. 
Two months after the grant the option 
could be exercised for 56.7 per cent 
of 100 or $56.70 even though the 
market may have risen in the interim. 

An even more advantageous result 
would be obtained under the same 
circumstances if the formula provided 
for an option price $65 per share 
under the market value prevailing two 
months prior to exercise. The stock 
could then be purchased at a price of 
$35 per share two months after grant 
of the option. This would only be 35 
per cent of the value of the stock at 
the time of exercise if the price re- 
mained at 100. 

This possibility in the “look-back” 
provisions relating to restricted stock 
options has not gone without scrutiny 
and its days now appear to be number- 
ed. Section 22 of the Technical Amend- 
ments Act of 1957 (H.R. 8381, 85th 
Cong., lst Sess.) if adopted would 
limit the “look-back” in this type of 
situation to the first day of the month 


American Bar Association Life Insurance Plan 


Three thousand nine hundred and 
thirty-three American Bar Association 
members took advantage of the no- 
medical-examination open period for 
Group Life Insurance recently spon- 
sored by the American Bar Association 
Endowment. The popular $20-a-Year 
Group Life Plan now offers up to 
$10,000 in coverage, depending on age, 
to members under 56 years. The cost 
of this group insurance remains at 
the low $20 premium. 

Also, due to the wide spread pub- 
licity, many American Bar Association 
members between the ages of 50 and 


70 made application for coverage in 
the 50-Plus Plan which is also grow- 
ing rapidly. The two plans which offer 
low cost term insurance protection to 
American Bar Association members 
now insures over 25,000 lawyers with 
more than $95 million of insurance in 
force. Although the no-medical-exam- 
ination period has expired, the Endow- 
ment still accepts applications if ac- 
companied by a brief health statement. 
All American Bar Association mem- 
bers are eligible to apply for this low 
cost insurance except members resid- 
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in which the option is exercised. The 
effective date of this provision is now 
fixed at November 7, 1956. It may be 
changed. 

There is one further observation that 
should be made with respect to re- 
stricted stock options and that is that 
even though the option may be a fixed 
price option, there is still a way to 
protect against market decline under 
certain circumstances. Although the 
1939 Code prohibited a reduction of 
the option price in order to reflect a 
fall in market values occurring after 
the grant of the option, the 1954 Code 
lifts this restriction in one instance. 
Under Section 421(e) the option price 
can be modified if the average fair 
market value of the stock for the 
twelve calendar months preceding the 
month in which the modification occurs 
is an amount less than 80 per cent of 
the fair market value of the stock on 
the date of original grant. 

One suggested method of avoiding 
Section 421(e) is to issue a new option. 
Different provisions and the non-can- 
cellation of the original option will 
probably preclude the service from 
determining that such a new option is 
a mere modification of the old. 

In conclusion it can be said that the 
fixed price restricted stock option is 
ill suited to today’s declining stock 
market and should not be employed 
when circumstances permit the use of 
variable price options as a hedge 
against a fluctuating market. 


ing in the States of Ohio and Texas. 
Laws of those states prohibit their par- 
ticipation. 

The group life insurance plans which 
were designed and developed specifi- 
cally for the legal profession were out- 
lined on pages 1147-1148 of the Decem- 
ber issue of the JouRNAL. Applications 
for insurance may be requested by writ- 
ing to the American Bar Association 
Endowment, 1155 East 60th Street, 
Chicago 37, Illinois. If you are not 
now covered in either of the insurance 
plans, give it every consideration. 
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Frank C. Jones, Editor-in-Charge, Macon, Georgia 





The editor of this page will make a 
particular effort during the year 1958 
to focus attention on and to disseminate 
information concerning significant and 
interesting activities of state and local 
junior bar groups. It is requested that 
state and local chairmen keep the 
writer informed of their programs so 
that this page may be of real service 
to all units and members of the Junior 
Bar Conference. 

Special consideration will also be 
given each month to at least one J.B.C. 
committee. Its purpose, scope of activi- 
ty and achievements will be briefly 
described and the names of the chair- 
men and vice chairmen will be 
published so that younger lawyers will 
know whom to write for direct informa- 
tion on that subject. 


Vanderbilt Traffic 
Survey Committee 

During the next six months the 
Vanderbilt Traffic Survey Committee 
under the Chairmanship of John S. 
Rendleman, of Carbondale, Illinois, 
will undertake two major projects: (a) 
to compile and complete questionnaires 
relating to the degree of acceptance 
which the sixteen resolutions passed 
by the Conference of Chief Justices 
and the Conference of Governors in 
1951 have been accorded by the 
various states; and (b) to call upon 
chief and bar 
presidents of the states for support 
of legislative programs which would 
implement those resolutions that have 


governors, justices 


not as yet been legislatively accepted 
in the jurisdictions. The 
questionnaires will be returned to the 
nat-onal headquarters for tabulation 


various 


and publication and will provide the 
information needed for the second or 
“action” phase of the program, which 
is undoubtedly the more important of 
the two. 

There will be six circuit meetings 
of the state traffic chairmen during the 


70 
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month of January, as follows: January 
17, Chicago; January 18, Denver; 
January 20, Las Vegas; January 22, 
New Orleans; January 24, Richmond; 
January 25, New York City. These 
regional meetings will furnish personal 
contact with each state and will, it is 
hoped, assure that the questionnaires 
will be completed and returned in 
proper form and also provide the 
format for arranging the meetings in 
Funds for the 
meetings have been made available 


the various states. 
from a grant of the Automotive Safety 
Foundation. 

The Las Vegas meeting will be held 
in conjunction with a session of the 
state junior bar chairmen from the 
Ninth Circuit and the Ninth-and-Tenth 
Circuits at large. Similarly, the con- 
ference in New York will be combined 
with a meeting of the First, Second 
and Third Circuit state chairmen. 

Serving as vice chairmen both of 
the above special committee and of 
the Traffic Courts Committee are: 
Richard F. Fell, Hyde Park, Massa- 
chusetts; Ralph M. Shulansky, Hart- 
ford; john Philadelphia; 
William F. Prioleau, Jr.. Columbia, 
South Carolina; Lewis H. Hill III, 
Tampa; Ernest C. Matthews III, 
Nashville; Thomas N. Tuttle, Mil- 
waukee; Edward E. Murphy, Jr., St. 
Louis; Roger C. Pettit, Los Angeles; 
William R. Burkett, Woodward, Okla- 


homa. Calvin H. Udall, of Phoenix, 


Carey, 


Arizona, is Council Adviser. 

Robert B. Keating, of Denver, re- 
ports that the Traflic Courts Committee 
is continuing quite successfully to carry 
out the “Go to Court as a Visitor— 
Not a Violator” Program. To date, 
eighty-one cities have agreed to under- 
take this program and it has already 
been completed in Denver, Tampa, 
Nashville, New Orleans and Amarillo. 
A local director in each city is directly 
responsible. Bob states that the kit 


makes local planning very simple and 
that with the right contacts every city 
having a population of 10,000 or 
over should be able to participate. 
Traffic court kits have been dis- 
tributed to each state J.B.C. chairman, 
each local director, all members of a 
number of J.B.C. committees, each state 
safety council, over one thousand traffic 
court judges, and about two thousand 
individuals, 
municipal officials. The public is well 


other including many 
aware of the program and anxious to 
participate. 

The primary function of the Traffic 
Courts Committee during 1958 will be 
to continue to push the “visitor” pro- 
gram and the six circuit meetings 
being held this month should be of 
great aid. 


Directors Meet 
in New Orleans 

On November 2 and 3, the directors 
and officers met in New Orleans to 
complete plans for 1958. Separate con- 
sideration was given to the work of 
each committee both as to its work 
for the coming year and its particular 
niche in the reorganization of the 
Conference. 

Present were: Bert H. Early, Hunt- 
ington, West Virginia, Chairman; 
Kirk M. McAlpin, Savannah, Georgia, 
Bryce M. Fisher, 
Cedar Rapids, Iowa, Secretary; James 
M. Ballengee, Charleston, West Vir- 
ginia, Administrative Director; Edward 
E. Murphy, Jr., St. Louis, Missouri, 
Personnel 
Charles 


Mexico. 


Vice Chairman; 


and Program Director; 
F. Malone, Roswell, New 
Professional Director; and 
James J. Bierbower, Washington, D.C. 
Services Director. 


Plans Announced for 
Midwinter and Annual 
Meetings 

For only the third time in history 
the Midyear Meeting of the American 
Bar Association’s House of Delegates 
will be held away from Chicago, the 
meeting being held this year, as in 
1954, at Atlanta, Georgia, on Feb- 
ruary 22-25. The J.B.C. Council will 
have separate headquarters at the 
Heart of Atlanta Motel. 


The Midyear 


Meeting will be 

















preceded on February 19-22 by the 
Southern Regional Meeting. At least 
1500 lawyers from Virginia, North 
Carolina, South Carolina, Georgia, 
Florida, Alabama, Mississippi, Louisi- 
ana and Tennessee will assemble for 
program of bar 
activities, and visitors are assured that 
“Southern hospitality” will be at its 
best. 

The agenda have been announced for 
the 1958 annual meeting of the Con- 
ference at Los Angeles, where J.B.C. 
headquarters will be in the Hotel 
Biltmore. Activity will begin on Fri- 
day, August 22, with meetings of the 
Directors and the Award of Merit 
Committee. Social activity will be 
inaugurated by the candidates’ cocktail 
party that afternoon. The first general 


an unparalleled 


session and the annual dinner-dance 
are scheduled for Saturday, August 
23. On Sunday there will be meetings 
of several committees and more enter- 


Blind Justice 

in Oregon 

(Continued from page 21) 

piano tuner heard of him and came 
to visit him on his father’s Okanogan 
County farm. The urged 


Howeiler to continue his education. 


visitor 


Several operations on his eyes followed 
and by the time he was enrolled in 
Eastern Washington College of Educa- 
tion at Cheney he possessed limited 
narrow vision. 

With double lenses on his glasses 
he was able to read by taking in only 
two letters at a time! 

At Cheney in 1939 he met and 
married his wife, Ruth, and together 
they completed college, took graduate 
work at Washington State College, 
earned master’s degrees at Columbia 
and became teachers. 

During this period Howeiler’s blind- 
nes descended on him again and opera- 
tions restored some sight once more. 
He became teaching principal of a 
small eastern Washington school. Then 
one day in a classroom in 1945, 


Howeiler’s blindness became __per- 


manent. 
As he stood lecturing his students 
a sudden hemorrhage clouded his 


tainment. The annual luncheon and 
second general session are scheduled 
for Monday, 25, with a 
personal finance debate to be held that 


August 


afternoon. Final official business will 
be conducted on Tuesday, August 26, 
when the newly elected officers and 
Executive Council will meet. 


Richard F. Alden, of Los Angeles, 
is the Chairman of the Annual Meeting 
Committee. Vice Chairmen are J. 
Richard Edmondson, New York (all 
who attended the recent New York 
meeting will recall what a fine job 
Dick and John Hunt did as Co-Chair- 
men), Robert L. Meyer, William C. 
Farrer and Loyd Wright, Jr., all of 
Los Angeles, and Harold W. Tobin, of 
San Francisco. Final plans will be 
announced later. The committee guar- 
antees that the Los Angeles meeting 
will be the finest in Association and 


J.B.C. history. 


vision and final darkness closed in. 

Disheartened, he went to Spokane 
a few months later to inquire about 
federal aid. In that city a friend told 
him about Lyle Von Erichsen, pro- 
minent lawyer who was not only blind, 
but who also had little hearing. In 
Von Erichsen’s office George Howeiler 
received new inspiration and shortly 
afterward moved to the Portland area 
with his wife and both of them enrolled 
in Northwestern College of Law. 

The couple worked days; she as a 
teacher and he for the state commission 
for the blind. Nights they went to 
school and studied. They were graduat- 
ed together and passed the Bar in 
1952. 

In law school Howeiler learned he 
would not be alone in Oregon as a 
blind lawyer. Successful blind lawyers 
are practicing in Brownsville, The 
Dalles and Portland. As far as be- 
coming a judge, the Sandy JP believes 
he is setting something of a precedent. 
He has heard of one blind municipal 
magistrate and another in Illinois who 
rose to the state supreme court in 
spite of his handicap. 

When it comes to dispensing justice, 
Howeiler feels his blindness is no 
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Barristers Club 
of San Francisco Elects 

Eugene J. Brenner, California’s 1957 
representative on the J.B.C. Member- 
ship Committee, is the newly elected 
chairman of the Barristers Club of 
San Francisco. 


1958 Membership Drive 

1958 is the year in which the 
American Bar Association hopes to 
pass the 100,000 mark in its member- 
ship, and the J.B.C. is expected to do 
much of the work in achieving this 
goal. Our Membership Committee, 
which is headed by S. David Peshkin, 
of Des Moines, lowa has mapped out 
an excellent plan, details of which will 
be set forth in an early issue. The im- 
portance of this effort cannot be over- 
emphasized and every J.B.C. member is 
urged to render assistance when called 
upon. 


handicap. Operating his court and law 
practice are like everything else that 
must be adjusted to and taken in 
stride. With the aid of law books in 
Braille, his Braille Writer—a_ type- 
writer that types in Braille—and re- 
cordings, the Sandy JP handles lots 
of business. His file cards are filed 
upside down and files run in reverse 
alphabetical order, but otherwise you 
wouldn’t notice anything strange about 
the operation. 

When he took office the new JP 
hired Bill Blake, Portland policeman 
for twenty years, as secretary and most 
of the court business stems from 
activities of the area’s weighmasters, 
state police, sheriff's deputies and 
game wardens. So far he hasn’t had 
to sit in judgment over any of his 
wife’s clients. 

Two more duties which haven't 
come his way yet include conducting 
court involving a gambling charge and 
performing marriage. And in connec- 
tion with the latter two categories, 
Howeiler explains justice doesn’t have 
any monopoly on “blindness”. 

“People have been saying the same 
thing about fortune and love for a 
long time, too”, he retorts. 
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Anorreusr: The “Annual Anti- 
trust Review” of Professor Milton 
Handler of Columbia Law School for 
the year 1956-1957 appears on sched- 
ule in The Record of The Association 
of the Bar of the City of New York 
(Volume 12, No. 7, pages 411-443, 
October, 1957; address 42 West 44th 
Street, New York 36, N.Y.; price: 
not stated). It is as usual a superla- 
tive, interestingly written piece and the 
antitruster who does not read it should 
take up a trade where no reading is 
involved. 

As those who have read his last 
year’s piece (11 The Record 367), 
would expect, Professor Handler re- 
joices in the reversal by the United 
States Court of Appeals for the Dis- 
trict of Columbia Circuit of Judge 
Holtzoff’s decision in Webster v. 
Packard Motor Car Co., 135 F. Supp. 
4, by a vote of two (Chief Judge Edg- 
erton and Prettyman) to one (Baze- 
lon). 

Professor Handler puts his reaction 
this way: 


Naturally, I waited with great pro- 
fessional interest the outcome of the 
appeals from the conflicting rulings 
of the two district judges. [This refers 
to the ruling of Judge Thomsen in 
Schwing Motor Co. v. Hudson Sales 
Corp. 138 F. Supp. 899, Md. D.C. 
1956, which Judge Holtzoff refused to 
follow.| And I must confess that my 
interest did not abate when the 
attorneys for the plaintiff in Judge 
Holtzoff’s case filed a six page docu- 
ment with the Court of Appeals for 
ihe District of Columbia entitled: 
“Memorandum in Answer to Professor 
Handler’s Annual Antitrust Review”. 
The essence of their position was that 
—and I quote—‘Professor Handler’s 
gross misapprehensions of the nature 
of the present jury trial and of Judge 
Holtzoff's very narrow ground for 


decision on a motion n.o.v. make the 
absolutely 


Professor’s views worth 
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nothing.” When I read these words, 
I knew my closely guarded secret was 
out [ page 412. ] 


Readers will remember there were 
three dealers’ that Professor 
Handler discussed: the Schwing case 
above, which the Fourth Circuit af- 
firmed, 239 F. 2d 176, adopting Judge 
Thomsen’s “opinion and embracing 
his lucid analysis” (as Handler dis- 
passionately puts it), and the Packard 
case in the District of Columbia Cir- 
cuit, 243 F. 2d 418, which follows 
Schwing; and, Paramount Film Dis- 
tributing Corp. v. Village Theatre, 228 
F. 2d 721, in the Tenth Circuit which 
is contrary to Schwing and Packard. 


cases 


The difference between the Circuits 
is that in the Village case, the Tenth 
Circuit submitted to the jury whether 
the exclusive dealing arrangement was 
reasonable. Professor Handler tells us 
“there have been two retrials, both re- 
sulting in jury disagreements” and 
“The next re-run of this marathon is 
now scheduled” for the fall of 1957. 
Village, Schwing and Packard are all 
under the Sherman Act. 

In Schwing, Judge Thomsen dis- 
missed the complaint refusing to send 
the case to the jury, and in Packard the 
District of Columbia Circuit, after a 
treble damage judgment for over a 
half million based on a jury verdict 
against Packard, granted defendant’s 
motion for judgment non obstante ver- 
edicto. 


Despite the contrary ruling of the 
Tenth Circuit and the general impor- 
tance of the case to the profession, the 
Supreme Court denied certiorari (26 
U.S. Law Week 3117) on October 8, 
1957, in both Schwing (Docket No. 
214) and Packard (Docket No. 213). 
Moreover, as this department com- 
mented (43 A.B.A.J. 175, February, 
1957), there are three other very ques- 


tionable exclusive dealer cases (Bel- 
tone, F.T.C. Docket 5825; Dictograph 
v. F.T.C., 217 F. 2d 821 (Second Cir- 
cuit); and Anchor Serum v. F.T.C., 
217 F. 2d 867, brought by the Trade 
Commission under Section 5 and 
Clayton 3 which have been said by 
Frederick M. Rowe (Antitrust Sec- 
tion, Washington meeting, April 5-6, 
1956) to have applied the quantitative 
substantiality test of Standard Stations, 
337 U.S. 293, making exclusive deal- 
erships, per se violations. While An- 
chor Serum is distinguishable, if Pack- 
ard and Schwing are right, then 
Beltone and Dictograph ought to be 
wrong. We shall never know unless 
the Supreme Court takes certiorari in 
the Village case if and when the mar- 
athon ends and a jury agrees one way 
or the other. 

Interestingly the affirmance of the 
District of Columbia Circuit rests on 
the Cellophane case (U.S. v. E. 1. du 
Pont de Nemours & Co., 351 USS. 
377). Since Packards are reasonably 
interchangeable with other cars the ex- 
clusive contract was said not to be a 
monopoly under Sherman 2. And since 
lawful as an exclusive contract by 
Packard, it was not made an unlawful 
contract in restraint of trade unde- 
Sherman 1, when Packard’s dealer in 
Baltimore asked Packard to cancel the 
Webster dealership. To the majority, 
“The test is whether there is effective 
competition in the distribution of other 
makes of automobiles”, page 413. 

The dissent at the District of Colum- 
bia Circuit did not discuss the mo- 
nopoly point under Sherman 2. Judge 
Bazelon confined his argument to the 
point that Judge Holtzoff was right in 
leaving to the jury whether there was 
a restraint under Sherman 1. The an- 
swer of the majority to this was that 
the “object of an exclusive dealership 
is to protect the dealer from competi- 
tion in the manufacturer’s product” so 
that “it is likely to be the dealer who 
asks for it”. Says Handler, 


Hence any distinction between dis- 
cussion and agreement is completely 
unrealistic (page 414). 


Professor Handler reports that J. P. 
Seeburg Corporation, 1957 Trade Cas- 
es par. 68, 613 (N.D. Ill. 1957), took 
a consent decree which 











prevents the defendant from limit- 
ing the territories within which _ its 
distributors may sell but permits it 
to specify areas of primary respons- 
ibility. 


This follows the example of Philco 
(U.S. v. Philco Corp., 1956 Trade Cas- 
es, par. 68, 409) (E.D. Pa. 1956), but 
“The fact remains that to this day 
there has been no authoritative judicial 
determination condemning territorial 
restrictions” and Professor Handler 
believes the law is to the contrary (11 


Record 367 at 378). 


The discussion that Handler has of 
the du Pont-General Motors case (U.S. 
v. E. 1. du Pont de Nemours and Co., 
353 U.S: 586, 1b. ed. 2a 1067, 77 
S. Ct. 872) is great. 


He recalls that Holmes wrote Laski, 
1 Holmes - Laski Letters 248-249, 
(1953), in March of 1920 “that if the 
whole court could sit” the “Steel Trust 
Case, decided 4 to 3” (U.S. v. Steel 
Corp., 251 U.S. 417) would in all 
probability “have gone the other way”. 


Emphasizing the points in the Bur- 
ton dissent, Professor Handler con- 
cludes: 


The inarticulate major premise is 
that the Clayton Act (Section 7) does 
not countenance the purchase by the 
fourth largest industrial concern of a 
substantial stock interest in the second 
largest corporation in America. It may 
well be queried whether the same result 
would ensue in cases of stock acquisi- 
tion involving companies of smaller 
dimensions. [Page 424. ] 


His comment on the majority opin- 
ion, as one would expect, emphasizes 
the rejection of the market test of 
Pillsbury Mills, F.T.C. Docket 6000, 
Trade Reg. Rep. (9th ed.) par. 11, 
582, page 12, 545, 1953, Transamerica, 
206 F. 2d 163, certiorari denied, 346 
U.S. 901, and U.S. v. Brown Shoe Co., 
1956 Trade Cases, par. 68, 244, page 
71, 114 E.D. Mo. 1956 (for which the 
dissent argued) and the acceptance of 
the foreclosure of a substantial share 
of the market test of Standard Stations, 
337 U.S. 293. 


Handler “cannot escape the conclu- 
sion that both the facts and law were 
tailored to meet the special circum- 
stances of this one case” (page 424). 


One of the most amusing passages is 
Handler’s complaint that Brennan, J., 
in his majority opinion in the du Pont- 
General Motors case did not note “The 
critical literature on quantitative sub- 
stantiality” (page 425) and in foot- 
note 51, Professor Handler lists articles 
by Adelman (21 Current Business 
Studies 21); Carson (C.C.H. How To 
Comply with the Antitrust Laws 279) ; 
Donovan (1 Antitrust Bulletin 179) ; 
Gwynne (1 Antitrust Bulletin 523); 
Handler (7 Mercer Law Review 279) ; 
Handler (Trade Regulation Sympos- 
ium 17); and Massel (1 Antitrust Bul- 
letin 543). 

When Professor Handler spoke 
(June, 1957), Congressman Wright 
Patman had yet to rise in the House 
of Representatives to deliver a blister- 
ing attack (August 27, 1957, 103 Con- 
gressional Record No. 156, 85th Con- 
gress, Ist Session, pages 14, 758 — 14, 
768) on the citation by the Supreme 
Court of law review articles. To the 
contrary of Professor Handler, Mr. 
Patman complains that at the October, 
1955, Term of the Court in the du 
Pont-Cellophane case “as many as 15 
citations were made by members of 
the Court in the opinions . . . of that 
case to law review articles” (page 
14761). Mr. Patman states “that in 
no antitrust case prior to 1940 (from 
1890) had the Supreme Court cited as 
an authority a law review article on the 
point at issue and upon which it relied 
for decision in the case”. The Supreme 
Court fell to reading law reviews in 
antitrust cases first in the Socony-Vac- 
uum case, 310 U.S. 377. Law review 
“writings” that “do not disclose the 
names of individuals who were the 
authors” were singled out. Clients of 
lawyers and professors who were mem- 
bers of the Attorney General’s Com- 
mittee are listed and Mr. Patman de- 
plores citation of their report. Depres- 
sing it is to contemplate that the Com- 
mittee members have such few clients. 
Whitney North Seymour is listed only 
for two and one’s the prize fighter club. 
However, Milton Handler does better. 
Patman gives him six. 

Mr. Patman says one of the worst 
aspects is that Justices of the Supreme 
Court read law review articles the law- 
yers do not cite. This happened to me 
in Covert and Krueger (footnote 65). 
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Although the logical inference from the 
Congressman’s remarks is that all law 
reviews should be abolished and this 
department liquidated, speaking per- 
sonally, the speech is quite flattering 
to the profession and the law reviews. 
The number of lawyers and judges who 
read law reviews must be greater than 
you think. And good it is to know that 
those of us who write for the law re- 
views do not have to depend for Su- 
preme Court notice on lawyers citing 
our pieces. Maybe more judges read 
law reviews than lawyers. If so, the 
professoriate, as the third branch of 
this wonderful profession, is doing a 
job. What we need is more professors 
and lawyers to write for the law re- 
views. The few that do should be en- 
couraged. 


Part II] of Handler’s annual report 
is devoted to two cases I confess | 
have missed: U.S. v. Insurance Board 
of Cleveland, 144 F. Supp. 684 (N.D. 
Ohio, 1956), a decision by Judge 
McNamee, and Union Circulation Co. 
v. F.T.C., 241 F. 2d 652 (1957), a 
decision of the Second Circuit. The 
Professor calls McNamee’s opinion 
“the most thoughtful and comprehen- 
sive judicial synthesis of the decisional 
law” with respect to group refusals to 
deal (Fashion Originators’ Guild, 312 
U.S. 457; Kiefer-Stewart v. Seagram, 
340 U.S. 211; U.S. v. Columbia Steel, 
334 U.S. 495; and Times-Picayune 
Pub. Co. v. U.S., 345 U.S. 594). In the 
case before McNamee the association 
of insurance agents dominated the 
market and had exclusionary rules that 
“deny membership . . . to agents dealing 
with insurance companies which sell 
insurance directly to policyholders, 
contribute to the overhead expense of 
agents, or are mutual rather than stock 
companies” (page 429 and footnote 
65). In the Second Circuit case “sev- 
eral agencies which sold magazine sub- 
scriptions” agreed not “to hire any 
door to door solicitors who had been 
employed by another agency during 
the preceding year”. The contracts 
were called “no switch” and the agen- 
cies represented “a very substantial 
segment of the industry”. 


Before McNamee, the attack was by 
our older trust buster, Judge Hansen’s 
Justice Department under Sherman 1 
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and 2. Justice made a similar attack 
before Judge Wright in New Orleans, 
U.S. v. New Orleans Insurance Ex- 
change, 148 F. Supp. 915 (E.D. La., 
1957), who held the rules violated the 
Sherman Act saying that any concerted 
refusal to deal “must, at the very least, 
be viewed with dark suspicion because 
of the commercial restraints and tend- 
ency toward monopoly inherent in such 
combinations”. 


Judge Wright found it unnecessary 
“to decide the case on a per se basis” 
but Judge McNamee, after a review of 
the authorities, concluded “that in all 
of them the’ vice of illegality was in- 
herent in the unlawful objectives of the 
combination and in the means em- 
ployed to accomplish their purposes”. 
Says Handler, 


From this he (Judge McNamee) 
deduced that the rule of per se in- 
validity applied only to those boycotts 
“where a combination seeks by coer- 
cion, intimidation, or threats to compel 
outsiders to do or refrain from doing 
that which the group approves or 
condemns, and where the purpose or 
necessary effect of the combination 
is to unduly restrain or monopolize 
interstate commerce”. [Page 429. ] 


McNamee ended by invalidating one 
rule as unreasonable and reserving de- 
cision until after trial of the other two. 
Both sides had moved for summary 
judgment. 


America’s younger trust buster, Com- 
missioner Gwynne’s F.T.C., brought 
the proceeding reviewed by the Second 
Circuit under Section 5 of the Federal 
Trade Commission Act. Just as in Bel- 
tone, Dictograph and Anchor Serum, 
supra, the exclusive dealers’ cases, the 
argument was that there was a “per se” 
violation but contrary to those cases 
and after reading the same authorities 
Judge McNamee read, the Second Cir- 
cuit rejected it. When the Commission 
deals with an alleged boycott “whose 
deleterious effect on competition is not 
as apparent on its face as that of the 
agreements which have been held il- 
legal per se,” the lawfulness of the boy- 
cott even under F.T.C. 5 must be 
judged under the rule of reason. Fear- 
ing the exclusionary rule “would have 
the effect of ‘freezing’ the labor supply 
—an indispensable element of the 
door-to-door magazine selling trade”— 
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thereby diminishing competition and 

barring newcomers, it, therefore, af- 

firmed the Commission’s order. 
Surmises Handler, 

At this stage of the game it is still 
too early to discern the full signifi- 
cance of this. growing judicial dis- 
inclination to hew to the strict per se 
doctrine in the boycott field. This 
revival of the early Sherman Act view 
that certain boycotts are justifiable 
(Hopkins v. U.S. 171 U.S. 578; Ander- 
son v. U.S. 171 U.S. 604; and U. S. v. 
American Livestock Com. Co., 279 U.S. 
435) raises a series of interesting 
questions of major doctrinal import. 
[Page 430. | 
Conceding he does not know what 

the Supreme Court will do (who does, 
Milton?), Handler concludes: 

The only thing that seems reason- 
ably clear to me is that it is not par- 
ticularly fruitful to analyze the problem 
in terms of whether the boycott has a 
coercive effect on third parties outside 
the group. A group boycott by its 
very nature involves coercion and in- 
escapably has an impact on the out- 
siders against whom it is directed. 
Such an approach introduces no real 
flexibility into the standards of legality 
governing joint refusals to deal. [ Page 
432.] 

Part IV of the Handler 1957 report 
deals with the Robinson-Patman Act. 

First, does Section 2 (b) require 
that the price you meet in good faith be 
a legal one? Staley (F.T.C. v. Staley, 
324 U.S. 746) and Standard of Indi- 
ana, (Standard Oil v. F.T.C., 340 U.S. 
231) led to the belief that the price 
met must be “a lawful and equally low 
price of a competitor”. The Fifth Cir- 
cuit in Standard Oil Co. v. Brown, 238 
F. 2d 54, has “squarely refused to sad- 
dle a defendant with the burden of prov- 
ing that the equally low price being met 
was, in fact, a lawful price”. Its argu- 
ment was the collateral inquiry would 
be “endless”, involving cost justifica- 
tion and good faith not readily acces- 
sible to a competitor. The only qualifi- 
cation was if the seller knew the price 
to be illegal. In the second Standard 
Oil of Indiana case, 233 F. 2d 649, on 
which the Supreme Court has granted 
certiorari (Docket No. 465 on the 


October, 1956, calendar argued as 
Docket No. 24 on the October, 1957, 
Term calendar), the Seventh Circuit 
agreed with the Fifth but found “not 
even a suspicion” that the prices /ndi- 
ana met were unlawful. “The teaching 


of both cases is that a seller is not 
obliged to prove that the price of his 
competitor is lawful, though the de- 
fense is not available where the price 
being met is patently unlawful or the 
seller is aware of its illegal character” 
(page 433). Handler finds confirma- 
tion of the Fifth and Seventh Circuit 
holdings in the fact that, in affirming 
National Lead (F.T.C. v. National 
Lead, 352 U.S. 419), the Supreme 
Court “did not condition the protection 
of competitors in ‘individual transac- 
tions on their meeting a lawful price’ ” 
but contented itself with stating the 
proviso of Section 2(b) would be read 
into the order so as to permit “a seller 
in good faith to meet the lower price 
of a competitor”. The Professor hopes 
the Court in deciding the /ndiana ap- 
peal “will grasp the opportunity to 
dispel some fog which still enshrouds 
the ‘good faith’ defense.” Fog can be- 
come smog, Professor. 


Second, where the alleged price dis- 
crimination comes from “a failure to 
proportionalize advertising allow- 
ances” in violation of Section 2(d) 
even though the proceeding could have 
been brought under Section 2(e) “by 
virtue of the disproportionate furnish- 
ing of services or facilities”, the meet- 
ing of competition defense is not avail- 
able. Under the language of Section 
2(e) the Court (Judge Smith in 136 
F. Supp. D. Conn. 420) recognized the 
defense was open but it stuck to the 
“barebones’ language of the statute 
[2(d)]” and outlawed it. Says Han- 
dler: 


I can think of no policy justification 
for differentiating between Sections 
2 (d) and 2 (e)—provisions which 
are complementary in nature. 


The writer could not agree more. 


The decision of Judge Smith was 
appealed, but unfortunately the Second 
Circuit did not pass on this ruling and 
certiorari has been denied, Enterprise 
Industries v. Texas Co., 136 F. Supp. 
420, reversed, 240 F. 2d 457, certiorari 
denied, 353 U.S. 965. Judge Smith in 
determining damages awarded them 
“on the amount of the price differen- 
tial without requiring any proof of 
actual damages”. In so doing he fol- 
lowed the Eighth Circuit, Elizabeth 
Arden Sales Corp. v. Gus Blas Co., 150 
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F. 2d 988, certiorari denied, 326 U.S. 
773, and rejected his own, Sun Cos- 
metic Shoppe v. Elizabeth Arden Sales 
Corp., 178 F. 2d 150 (Second Circuit). 
Defendant argued the legislative his- 
tory shows Congress “rejected a rule 
of automatic damages in Robinson- 
Patman litigation, that the point was 
not in issue in Bruce’s Juices, (Bruce’s 
Juices v. American Can Co., 330 U.S. 
743), that a stray dictum in that case 
by Mr. Justice Jackson was uttered 
without the benefit of briefing, that the 
Eighth Circuit itself had backtracked 
in Russellville Canning (American Can 
v. Russellville Canning Co., 191 F. 2d 
38), and that the rationale of Mr. Jus- 
tice Cardozo in a rate discrimination 
case under the Interstate Commerce 
Act was analogically apposite (/.C.C. 
v. U.S., 289 U. S. 385)”. There the 
Court said when “discrimination and 
that alone is the gist of the offense” 
then, “the difference between one rate 
and another is not the measure of dam- 
ages’. Without passing on Judge Smith’s 
construction of Section 2(d), the Sec- 
ond Circuit dismissed the complaint 
“since the plaintiff had been able to 
show neither a diversion of sales nor 
a lowering of his price as a conse- 
quence of the price differences” (page 
436). To those who say this decision 
deals a death blow to treble damages 
under the Robinson-Patman Act amend- 
ment to the Clayton Act, Professor 
Handler answers that “a rule of auto- 
matic damages” would be a “bonanza” 
and the record in Enterprise shows why 
you cannot rationally assume that in- 
jury invariably follows in the wake of 
every price discrimination. 

Part V of the Handler report takes 
up consent judgments. As usual, he 
is refreshingly honest about this dull 
topic. The “consent” decree entered in 
U.S. v. Aero Mayflower Transit Co., 
Inc., by the Southern District of 
Georgia (1956, Trade Cases, par. 68, 
526) turns out to have been entered 
without the consent of the Government 
but ex parte by the moving company 
in a price fixing case! “The fly in the 
ointment lies in the Government’s right 
of appeal”, page 439. But apparently 
the Government did not, so what dif- 
ference then, does the consent of the 
Government make? 


There follows a discussion of that 


little understood plea of nolo conten- 
dere in an antitrust criminal suit. For- 
tunately, John A. Duncan, of the 
Cleveland Bar, has taken a real interest 
in the problems of the criminal case 
(“The Big Case—When Tried Crimi- 
nally”, 4 Western Reserve Law Review 
99) but not many writers have. Just as 
the consent decree (about which Dun- 
can has written also “Post-Litigation 
Resulting from Alleged Non-Compli- 
ance with Government Antitrust Con- 
sent Decrees”, 8 Western Reserve Law 
Review 45), the purpose of a nolo 
contendere is to avoid the prejudice of 
the prima facie presumption of a crim- 
inal decree in a treble damage action, 
Emich Motors Corp. v. General Motors, 
340 U.S. 558. 


One of the difficulties is that accept- 
ance of the plea of nolo contendere is 
in the discretion of the federal district 
court under Rule 11 of the Federal 
Rules of Criminal Procedure. This is 
unique to the criminal antitrust suit as 
there is “no comparable civil rule”. In 
Standard Ultramarine (U.S. v. Stand- 
ard Ultramarine and Color Co., 137 F. 
Supp. 167, S.D. N.Y.), Judge Wein- 
feld refused the plea as not in the pub- 
lic interest on the facts of that price- 
fixing case. Professor Handler makes 
this comment on Judge Weinfeld’s mak- 
ing clear that the opposition of the 
Antitrust Division was but one of sev- 
eral factors. 


.. since the courts. traditionally have 
bowed to the decision of the Depart- 
ment of Justice in approving consent 
decrees, I think it should be a most 
extraordinary case before a judge 
precludes a nolo plea when the Gov- 
ernment acquiesces. [Pages 441-442. ] 


But the fly in the ointment would seem 
to be the refusal of the Government to 
acquiesce. Except for the Aero-May- 
flower case, supra, and a rare one and 
the only one Handler has ever heard 
of, you never can obtain a civil con- 
sent decree unless the Government 
acquiesces. 

To the contrary of Judge Weinfeld 
and against the opposition of the Gov- 
ernment in U.S. v. Cigarette Merchan- 
disers Ass“... 136 F. Supp. 212 (S.D. 
N.Y.), Judge Breitenstein, citing U.S. 
v. B. F. Goodrich Co., 1957 Trade 
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Cases, par. 68, 713, D. Colo., accepted 
a plea of nolo. Declaring he was not 
affected by the danger to defendant of 
having a conviction make a prima facie 
case for a treble damage action, Judge 
Breitenstein in large part “was prompt- 
ed to accept the plea because of the 
congested status of its docket”. 
Professor Handler finds Breiten- 
stein’s analysis “unassailable”. I won- 
der. The Supreme Court gave short 
shrift to the use of special masters in 
antitrust cases by Judge La Buy in 
Chicago (La Buy v. Howes Leather, 
352 U.S. 249, 1 L. ed. 2d 290, 77 S. Ct. 
309) and the Seventh Circuit gave less 
(226 F. 2d 703). Yet calendar con- 
gestion was the defense. But logically, 
Professor Handler, if you want to put 
nolo pleas on a parity with consent 
judgments, then they should never be 
granted sans Government consent. Per- 
haps, the answer, sir, is the reverse. In 
a criminal case, the defendant should 
be at the mercy of the Court but for 
the protection of the Government, the 
ruling should be reviewable on appeal. 
The sad truth is that there has not 
been given the penetrating thought to 
criminal antitrust cases that lawyers, 
courts and the professoriate have given 
to the civil. We may see a change in 
this. The 85th Congress in passing the 
so-called Jencks case bill really passed 
a Jencks-Fryer case bill. In the con- 
ference on the bill the Senate had to 
agree to an amendment of its bill to 
overrule Fryer v. United States, 207 F. 
2d 134, an opinion by Judge Bazelon 
at the District of Columbia Circuit per- 
mitting discovery of a government wit- 
ness under Rule 17 of the Federal 
Criminal Rules (Congressional Record 
103, No. 158, 1052-1053). Query: Can 
Congress by statute repeal a court rule? 


The Northwestern Law Review in its 
March-April issue calls my attention to 
the right of defendants in antitrust 
cases to see the grand jury minutes. 
Saying the request had been “peremp- 
torily denied” in a verbal ruling from 
the bench by Judge Medina in the /n- 
vestment Bankers case, Chief Judge 
Leahy in the United States District 
Court for Delaware (15 F.R.D. 486) 
denied grand jury minutes to General 
Motors in a treble damage action 
under the Elkins Act. However, in a 
false claim action Judge Hartshorne in 
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New Jersey (United States v. Ben 
Grunstein and Sons Company, 137 F. 
Supp. 197) allowed the defendants to 
see the grand jury minutes. It is a 
matter of no small personal satisfac- 
tion that the ruling of Judge Harts- 
horne has been followed by Judge 
Modarelli in the Procter and Gamble 
antitrust case in New Jersey (United 
States v. The Procter and Gamble Com- 
pany, 19 F.R.D. 122). There is no rea- 
son for government secrecy as we all 


A Defense of the 
Jury System 


(Continued from page 54) 


interminable delays that occur first 
while he waits as a member of a panel 
available for jury duty and then dur- 
ing the actual progress of the trial; 
but, quite literally, the juror serves 
and serves well while he only stands 
and waits. The physical presence of 
jurors available to hear testimony is 
the most powerful lever to induce set- 
tlement of litigation that exists. Pre- 
trial conferences fail in a disconcert- 
ingly large number of instances and 
will continue to fail because the judge 
presiding lacks this lever, because he 
cannot say to the litigants the hour 
of truth has arrived. Until that hour 
does arrive in the guise of a jury ready 
to hear the evidence, all lawyers are 
like Mr. Micawber, waiting for some- 
thing to turn up. 


The apparent irrelevance of jurors’ 
comments frequently alarms their fel- 
low jurors and may tend to support 
a conclusion that the system is a haz- 
ardous one. Actually, there is no occa- 
sion for alarm, for each juror is a 
check upon the prejudice, emotion and 
mistake of others, and while it is not 
a magic number, it is downright im- 
possible to get twelve all biased in the 
same way. There is truly safety in 
numbers, as evidenced by our uni- 
versal insistence that courts of review 
have three, seven or nine members. 
When the determination of fact is 
placed in the hands oi a single person, 
there is no such check upon prejudice 
and mistake, and so long as judges are 
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know that the Department uses the 
grand jury because it lacks subpoena 


power and all the grand jury investi- 
gation amounts to is an examination 
before trial. Only about 100 have ever 
gone to jail in a criminal antitrust case 
and most of those were labor leaders 
like Debs. It’s high time we did some 
honest thinking about criminal anti- 
trust procedures and the profession 
owes a debt to the Northwestern Law 


Review for its astute and timely com- 


human they will be subject to the 
human errors of prejudice and mis- 
take. Of course it is expeditious to 
have a single man pass upon the facts, 
but its fundamental flaw is that it is 
not safe. 

Judges themselves, as well as others 
advocating abolition or diminution of 
the jury system, point to the high de- 
gree of agreement between jury ver- 
dicts and the judicial estimate of result 
as supporting the thesis that results 
would be the same if causes were sub- 
mitted to a judicial officer; but judges 
do not lead, they follow juries. No 
judge can honestly say that his views 
regarding negligence, 
award of damages and degree of care 
were not conditioned by revealed atti- 
tudes of juries appearing before him. 
Any lawyer can find confirmation of 
this through a comparison of the appel- 
late reports of thirty years ago with 
those currently announced. Justice, like 
injury, is a singular matter. It should 
be available to all litigants with the 
human equation reduced to a minimum. 

Jurors generally, when interrogated 
about the why of their attainment of 
a particular result, may supply the 
most inadequate of reasons. They may 
say they just didn’t like the man, or 
they didn’t like the way he acted or 
the way he dressed. They will describe 
almost anything and everything but 


contributory 


the actual controverted issues and the 
preponderance of testimony. If, how- 
ever, it is kept in mind that the jury’s 
first and primary function is to choose 
between conflicting testimony, these 
bizarre observations begin to have 
some validity. The indicia of candor, 
of truth, are not large, and manner 


ments on these precedent-breaking New 
Jersey rulings. 

Readers will find the comments at 
pages 111-121 in the March-April, 1957, 
Northwestern Law Review (Volume 52, 
No. 1, which can be obtained for $1.50 
by writing Northwestern Law Review 
at the law school in Chicago, Illinois). 
With regret the names of the writers of 
the two comments are not given. Writ- 
ers not only on antitrust but on any- 
thing should sign their names. (Consult 
Wright Patman’s speech, supra.) 


includes many of them. A shifty, eva- 
sive manner, an arrogant, cocksure 
manner, or even a habit of dress are 
not and should not be controlling but 
are nevertheless to be weighed in de- 
termining where the truth lies. 

It is well also to recall that each of 
us is endowed with a sense of justice. 
Each of us necessarily forms an indi- 
vidual estimate of what concessions 
must be made to another so that we 
may all live in an organized society. 
We are not often called upon to ex- 
press that sense of justice in words, 
and when a juror is suddenly called 
upon to select and describe those 
things that incline his sense of justice 
toward one result or the other, he is 
asked for a statement upon a matter 
in which he has much experience but 
very limited occasion to express it. It 
is little wonder that his first response 
is. “Well, I don’t know, but I think 
that’s what's right”, and if pressed 
further may come up with some trivia 
that may justify criticism of his vocab- 
ulary or facility of expression but does 
not necessarily justify criticism of his 
conclusions as a juror. 

It should be every man’s ambition 
to go through life without ever having 
his rights so called into question as to 
require their submission to a court, 
but if that unhappy day should come, 
we can share the conviction and the 
pride that the jury system makes it 
possible for each man to present his 
case with the certainty that the result 
will be just. Perhaps a large part of 
the criticism of the jury system heard 
from disappointed litigants stems from 
the fact that what the litigant wanted 
was not justice but success. 
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SECTION OF 
ADMINISTRATIVE LAW 

The Annual Meeting of the Section 
of Administrative Law held in New 
York City and London had several un- 
usual features. Among these was the 
session of the meeting held in London 
which, while the last in point of time, 
was certainly a very important part. 
The presence of so many of our Eng- 
lish, Scotch, Welsh and Irish associ- 
ates in the field of administrative law 
practice and procedure at the Section 
meeting in London, and the great priv- 
ilege of hearing Sir Oliver Franks and 
Sir Cecil Carr speak on the attain- 
ments, as well as problems, in the field 
of administrative law in England were 
truly sources of lasting inspiration. 

The Council met in an all-day session 
on July 11, considered committee re- 
ports and made recommendations rel- 
ative thereto for Section deliberation 
and action. 

The first session of the Annual Meet- 
ing of the Section, held on Friday 
morning, July 12, was devoted prin- 
cipally to consideration of the com- 
mittee reports and recommendations, 
as was the second business session of 
the Section held on Saturday, July 13. 
The meeting was then adjourned to 
reconvene Friday, July 26, in the Park 
Suite, Grosvenor House, London. 

On Friday afternoon, July 12, the 
Section held a joint session with the 
Section of Public Utility Law for a 
discussion of Current Problems of 
Administrative Law and the Proposed 
Administrative Code. Harold L. Rus- 
sell, Chairman of the Section of Ad- 
ministrative Law, and John B. Prizer, 
member of the council of the Section 
of Public Utility Law, jointly presided. 
E. V. Rickenbacker, chairman of the 
board of Eastern Airlines, selected by 
the Section of Administrative Law, and 
J. W. McAfee, President of Union Elec- 
tric Company of Missouri, selected by 
the Section of Public Utility Law, pre- 


sented the viewpoint of regulated 


industry. John W. Cragun, of Wash- 
ington, D. C., selected by the Adminis- 
trative Law Section, and Starr Thomas, 
general attorney and commerce counsel 
of the Atchison, Topeka and Santa Fe 
Railroad Company, selected by the Sec- 
tion of Public Utility Law, presented 
the viewpoint of the Bar. 

Among the items approved by the 
Section membership was a resolution 
recommending action by the House of 
Delegates looking to the elimination of 
the so-called “no man’s land” existing 
in the field of labor law due to recent 
Supreme Court decisions. The position 
taken on this matter was correlated 
with the Standing Committee on Com- 
merce and the Section of Labor Rela- 
tions Law. The resolution proposed 
was later adopted by the House of 
Delegates. 

The Section devoted considerable 
time to problems in the field of aero- 
nautical law and adopted two resolu- 
tions recommending action by the 
House of Delegates, both dealing with 
international activities of air carriers 
and related problems. Three recom- 
mendations of the Aviation Committee 
were referred back for further study 
and report to the Council. Two of these 
dealt with the problem of improper 
pressures in connection with adjudica- 
tory matters. 

Two resolutions were adopted in the 
field of immigration and nationality 
law recommending action by the House 
of Delegates, one of which deals with 
judicial review and the other with the 
status of the Board of Immigration 
Appeals of the Department of Justice. 

A reception honoring members who 
had joined the Section during the year 
was held late Friday afternoon, July 
12. The reception was well attended 
and afforded an opportunity for mem- 
bers of the Section from widely sep- 
arated parts of the country to become 
acquainted and to discuss some of the 
interests and problems of the Section. 

The London session of the Section 








meeting was convened at 10:00 A.M. 
on Friday, July 26, in the Grosvenor 
House, by Section Chairman Russell 
who turned the meeting over to Dean 
E. Blythe Stason, Chairman of the Sec- 
tion’s London Meeting Committee, 
after brief remarks of welcome and ap- 
preciation for the hospitality extended 
by the British Bench and Bar. Dean 
Stason introduced the speakers and 
moderated the panel discussion. The 
first speaker was Ashley Sellers, 
chairman of the Association’s Special 
Committee on Legal Services and Pro- 
cedure, who discussed the subject of 
administrative proceedings and prob- 
lems of administrative law in the 
United States. The Rt. Hon. Sir Oliver 
Franks, London, Chairman of the 
Committee on Administrative Tribu- 
nals and Enquiries, then spoke on 
Administrative Proceedings and Prob- 
lems of Administrative Law in Britain. 
His remarks dealt to a large extent with 
the work of the Committee on Admin- 
istrative Tribunals and Enquiries and 
its report, which had been presented 
by the Lord High Chancellor to Par- 
liament by Command of her Majesty 
Queen Elizabeth II earlier in the month 
of July and was already a best seller, 
and deservedly so. The report is com- 
mended to the attention of all who are 
interested in the field of administrative 
law. Another highlight of the London 
meeting of the Section was the address 
by Sir Cecil Carr, Cornwall, England, 
whose remarks on the subject of ad- 
ministrative rule making in Britain 
brought a keen insight into administra- 
tive legislation and the problems sur- 
rounding it. 

The panel, composed of Professor 
E. C. S. Wade, Cambridge University, 
and Professor F. H. Lawson, Oxford 
University, two outstanding English 
authorities on administrative law, and 
Robert M. Benjamin, New York City, 
Whitney R. Harris, Dallas, Texas, two 
of our Council members, with Dean 
Stason acting as moderator, answered 
questions from the audience on such 
matters as administrative hearings, 
confrontation of parties with evidence 
against them, the administrative court 
idea, judicial review and problems of 
legal education in the field of adminis- 
trative law. 
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Activities of Sections 


At the session on Saturday morning, 
July 13, officers and Council members 
were elected for the coming year. Offi- 
cers elected are: Chairman, Donald C. 
Beelar, Washington, D. C.; Vice Chair- 
man, John B. Gage, Kansas City, Mis- 
souri; and Secretary, Elizabeth C. 
Smith, Washington, D. C. The new 
members of the Council are William I. 
Denning, Washington, D. C.; Whitney 
R. Harris, Dallas, Texas; Frank C. 
Newman, Berkeley, California; and 
Rufus G. Poole, Albuquerque, New 
Mexico; together with Harold L. Rus- 
sell, Atlanta, Georgia, last retiring 
chairman. 

The incoming and outgoing officers 
and council members held a luncheon 
meeting on Saturday, July 13, at which 
ideas were exchanged and the program 
for the coming year was discussed. The 
then Chairman-elect, Donald C. Beelar, 
asked for suggestions and outlined 
some of his proposed plans for the year 
ahead. He also appointed a Committee 
on Committees to assist in the selection 
of committee chairmen. Members of 
the Section who would like to serve on 
a committee are urged tc make that 
fact known to the chairman of the com- 
mittee to which assignment is desired, 
or to an officer of the Section. 


SECTION OF 

CORPORATION, BANKING 

AND BUSINESS LAW 

The Section is continuing its usual 
active participation in regional meet- 
ings of the Association. At the Ohio 
River Valley Meeting held at Louis- 
ville, Kentucky, November 7-9, 1957, 
Sylvester C. Smith, Jr., General Coun- 
sel, Prudential Insurance Company of 
America, spoke on the subject “The 
Business Executive, Corporate Counsel 
and General Practitioner”. His paper 
on this important subject appears in 
the January issue of The Business 
Lewyer. 

For your calendar you should note 
that at the Southern Regional Meeting 
of the Association in Atlanta in Feb- 
ruary, the Section will participate in 
afternoon programs on Thursday, Feb- 
ruary 20 and Friday, February 21. The 
first of these programs will consist of 
a series of papers on “Financing of 
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Small Business”, presented by experts 
in the areas of SEC exemptions, small 
business administration loans and com- 


mercial credit. The second program 
will be a timely panel discussion on 
“What the General Practitioner Should 
Know About Out-of-Court Settlements 
with Distressed Debtors, Arrangement 
Proceedings Under Chapter XI, and 
Bankruptcy Proceedings”. The moder- 
ator of the panel will be John E. Mul- 
der, of Philadelphia, who is Director 
of the Committee on Continuing Legal 
Education of the American Law Insti- 
tute and a member of the Section’s 
Committee on Bankruptcy. Other mem- 
bers of the panel will be eminent ref- 
erees and practitioners in bankruptcy 
from various parts of the nation. 


The November issue of The Business 
Lawyer contained a fine selection of 
articles on current problems of interest 
to the practicing business lawyer. They 
include: “Liability from the Use of 
Submitted Ideas” by George J. Kuehn, 
Assistant Campbell Soup 
Company; “A Review of the No-Sale 
Theory of Rule 133” by James C. Sar- 
gent, Commissioner, Securities and 
Exchange Commission; “Federal Liens 
as They Affect Mortgage Lending” by 
William C. Prather, Associate Coun- 
sel, United States Savings and Loan 
League; “Secured and Prior Claims 
in Bankruptcy, H.R. 5195 to Amend 
the Bankruptcy Act, A Comment” by 
Professor James A. MacLachlan of the 
Harvard Law School; and “Corporate 
Financing in Great Britain” prepared 
by Malcolm Fooshee of New York and 


based on one of the fine programs at 


Counsel, 


the American Bar Association meeting 
in London last summer. The issue also 
includes the script of the smash hit of 
the July Annual Meeting in New York 
which was in the form of an arbitra- 
tion drama entitled “Bar, Bench and 
Table” by Alfred B. Carb and Albert 
I. Edelman, and the excellent talk on 
“The Enduring Road to Peace” given 
at the Section luncheon at the July 
meeting in New York by Frederic W. 
Ecker, President of Metropolitan Life 
Insurance Company. 

Several hundred members of the 
Section have expressed an interest in 
participating in the work of specific 
committees. Only a fraction of these 


could be included in the membership 
of committees and the rest have been 
included as auxiliaries. The chairmen 
of the several committees are keeping 
the auxiliaries advised of their projects 
and have solicited their suggestions 
and help. The effective response of our 
new auxiliaries is most gratifying. We 
welcome this additional talent to aid 
the many important projects carried 
on by the working committees of the 
Section. 


SECTION OF 
INSURANCE, NEGLIGENCE 
AND COMPENSATION LAW 
At the Ohio Valley Regional Meet- 
ing of the American Bar Association 
at Louisville, Kentucky, on November 
7. 8 and 9, 1957, the Section of Insur- 
ance, Negligence and Compensation 
Law presented two portions of the pro- 
gram. 


On Thursday, November 7, James 
Dooley, of Chicago, Illinois, and Josh 
Groce, of San Antonio, Texas, consti- 
tuted a panel on demonstrative evi- 
dence. 


On Saturday, November 9, William 
Deparq, of Minneapolis, Minnesota, 
and Forrest Betts, of Los Angeles, 
California, presented a program on 
Demonstrative Evidence. 


These two presentations were made 
under the auspices of the Trial Tactics 
Committee of the Section of which 
Charles E. Pledger, Jr., of Washington, 
D. C., is the Chairman. 

At the Atlanta Regional and Mid- 
winter Meeting of the American Bar 
Association to be held at Atlanta, 
Georgia, in February, the Section of 
Insurance, Negligence and Compensa- 
tion Law has tentatively arranged to 
hold a breakfast on Friday, February 
21 at which a speaker will present a 
paper. This is to be followed by a trial 
tactics panel at 9:30 A.M. on Feb- 
ruary 21. The participants in these 
affairs have not as yet been selected. 

The officers and council members 
of the Section will hold a meeting at 
the Atlanta Biltmore Hotel on Feb- 
ruary 22 beginning at 10:00 A.M. 

The bound volume of the “Proceed- 
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ings of the Section” containing all of 
the papers presented at New York, on 
shipboard and at London on the Sec- 
tion’s programs is about to go to press 
and it is hoped that distribution will 
be made before the end of the year. 


SECTION OF 

ANTITRUST LAW 

The Section of Antitrust Law has 
available, for sale at $2.50 a copy, the 
Proceedings of its 1957 Annual Meet- 
ing in New York and London. The 
volume contains interesting and timely 


papers on “Mergers and Acquisitions”, 
by Bruce Bromley, of the New York 
Bar, and Robert A. Bicks, First Assist- 
ant, Antitrust Division, Department of 
Justice; “Developments in Antitrust 
During the Past Year”, by Thomas E. 
Sunderland, of the Chicago Bar; “Ex- 
traterritorial Effects of the U. S. Anti- 
trust Laws”, by Kingman Brewster, 
Jr., of the Harvard Law School, As- 
sistant Attorney General Victor R. 
Hansen, Arthur W. Dean of the New 
York Bar, and The Right Honorable 
Sir Hartley Shawcross, Chairman, The 
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General Council of the Bar of England 
and Wales, together with remarks by 
William Dwight Whitney, of the Lon- 
don and New York Bars, and Sigmund 
Timberg* of the District of Columbia 
and New York Bars. Mail orders 
should be addressed to the Sections 
Department, American Bar Association, 
1155 East 60th Street, Chicago 37, 


Illinois. 





*In the Proceedings, Mr. Timberg = erro- 
neously referred to as a member of Ss. 
Department of Justice. The Section anessely 
regrets this error. Mr. Timberg has not been 
with the Department of Justice since 1951, and 
since 1954 has been engaged in the private 
practice of law in Washington, D. C. 


Notice by the Board of Elections 


The following jurisdictions will elect 
a State Delegate for a three-year term 
beginning at the adjournment of the 
1958 Annual Meeting and ending at 
the adjournment of the 1961 Annual 
Meeting : 


Arkansas Minnesota 
Colorado Nevada 
Delaware New Hampshire 
Georgia New York 
Idaho Ohio 

Indiana Oregon 
Louisiana Rhode Island 
Maryland Utah 


West Virginia 

Nominating petitions for all State 
Delegates to be elected in 1958 must 
be filed with the Board of Elections not 
later than March 28, 1958. Petitions 
received too late for publication in the 
March issue of the JouRNAL (deadline 
for receipt January 31) cannot be pub- 





lished prior to distribution of ballots, 
which will take place on or about 
April 4, 1958. 

Forms of nominating petitions may 
be obtained from the Headquarters of 
1155 


Illinois. 


the American Bar Association, 
East 60th Street, Chicago 37, 
Nominating petitions must be received 
at the Headquarters of the Association 
before the close of business at 5:00 
p.M., March 28, 1958. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 

Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a State 
from which a State Delegate is to be 
elected in that year, may file with the 
Board of Elections, constituted as here- 
inafter provided, a signed petition 


(which may be in parts), nominating a 


candidate for the office of State Dele- 

gaie for and from such state. 

Only signatures of members in good 
standing will be counted. A member 
who is in default in the payment of 
dues for six months is not a member 
in good standing. Each nominating 
petition must be accompanied by a 
typewritten list of the names and ad- 
dresses of the signers in the order in 
which they appear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of sign- 
ers to any petition will be published. 

Ballots will be mailed to the members 
in good standing accredited to the 
states in which elections are to be held 
within thirty days after the time for 
filing nominating petitions expires. 

Boarb OF ELECTIONS 

Walter V. Schaefer, Chairman 
Harold L. Reeve 

Robert B. Troutman 
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The North Carolina Bar Association 
was formed in 1899 by 157 lawyers. 
Today its membership is over 1650. 
The annual budget for the Association 
has grown from $250 a year to ap- 
proximately $30,000. 

The Association occupies three of- 
fices on the seventh floor of the Capital 
Club Building in Raleigh. The recep- 
tion room is flanked on one side by 
the Executive Secretary’s office and on 
the other by the Library and Commit- 
tee Conference room. 

During the past three years the As- 
sociation has acquired its own mime- 
ograph, addressograph. photocopy, 
mailing and postage machines. This 
makes it possible to save considerable 
time and money by not contracting 
this work to local print shops. 

The North Carolina Bar Association 
is a voluntary organization with ap- 
proximately 90 per cent of the actively 
practicing attorneys in the state as 
members. Dues are $15 per year for 
regular members; $5 per year for those 
who have been licensed for less than 
three years and $25 per year for sus- 
taining memberships. Approximately 
20 per cent of the members are paying 
sustaining dues. It was through the 
efforts of the voluntary North Carolina 
Bar Association that the integrated Bar 
was created in 1933. 

The major project of the North 
Carolina Bar Association is the study 
of the judicial structure of the various 
courts in the state. The Commiitee on 
Improving and Expediting the Admin- 
istration of Justice is studying each 
court and the Committee and its staff 
are considering such matters as meth- 
ods of selection of personnel, condi- 
tions of civil and criminal dockets, 
volume of work, the types of cases that 
are causing congestion, costs to liti- 
gants, expenses of operation, procedure 
and records. 

In considering the entire court sys- 
tem, the Committee is collecting data 
on the rules of procedure, expense of 
operation, rotation of Superior Court 


judges, effect of present court admin- 
istration upon litigation and the gen- 
eral administration upon litigation and 
the general structure of the state court 
system. 

The staff of this project attended a 
five-day workshop in techniques and 
methodology conducted by the Insti- 
tute of Judicial Administration at New 
York University Law Center. 

The study of the North Carolina 
judicial department, the first in the 
state since before 1868, is being 
financed by grants totaling $85,000 
from three North Carolina founda- 
tions. 

The general format of the project 
is to gather information, analyze it 
and then to make recommendations, if 
necessary, to the 1959 legislature. This 
project began in the fall of 1955 with 
the appointment of the Committee. The 
funds were secured in the spring of 
1956. It is expected that the final re- 
port will be made to the Annual Meet- 
ing of the Association in June and its 
recommendations, if any, will be pre- 
sented to the 1959 legislature. 

The Association has many other im- 
portant projects under way. The Public 


Mrs. Thomas C. Dark, office secretary, in the Headquarters of the North 
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Storey 
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Smith Studio 


Relations Committee is producing a 
series of thirteen quarter-hour pro- 
grams. The scripts are written by the 
members of the Committee and are 
being kinescoped through the co-oper- 
ation of WUNC-TV at the University 
of North Carolina. Each of the films is 
essentially a dramatic story concerning 
a legal subject, suggesting various mat- 
ters about which the public should con- 
sult lawyers more frequently. The 
series is called “Out of Court” and will 
be ready for use in the late spring. 

The Committee on Courts and Civil 
Litigation has undertaken to draft pro- 
posed new rules of civil procedure 
based on the Federal Rules. Rules 7 
through 25 of the Federal Rules have 
been redrafted to conform to North 
Carolina practice and the Committee 
is at work on the remaining rules at 
present. This appears to be the first 
step in North Carolina at comprehen- 
sive modernization of the state’s rules 
of civil procedure. 

The Association’s Advisory Hand- 
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book on Office Management and Fees 
has been accepted by the Bar through- 
out the state. It is estimated that a copy 
of the book is available to almost every 
practicing lawyer in the state. 


Bar Notes is the official publication 
of the Association. It is published quar- 
terly with “lead articles” on various 
fields of practice written by experts in 
the particular field and items of gen- 
eral interest to the members. The pub- 
lication has been highly successful and 
the law schools have requested extra 
copies for teaching purposes. 


About one half of the members are 
insured under the Association’s group 
“disability income” or “major hospital” 
plans. The Insurance Committee will 
shortly recommend the sponsorship of 
a “professional liability” group plan, 
which has already been approved by 
the Board of Governors. 

The Committee on Continuing Legal 
Education, with the co-operation and 
co-sponsorship of the University of 
North Carolina, Duke and Wake For- 
est Law Schools, has been active in 
presenting timely and practical Insti- 
tutes. There were over 380 in attend- 
ance at the recent “Corporation Code” 
Institute and the Institute material has 
been distributed to 185 who could not 
be in attendance. Institutes on real 
property and labor law will be held 
in the spring. 

The Association last year inaugur- 
ated the Conference of Local Bar 
Presidents and the Conference prom- 
ises to be of tremendous assistance. 

The President of the North Carolina 
Bar Association is W. W. Taylor, Jr., 
of Warrenton, and Beverly C. Moore, 
of Greensboro, is President-Elect. 
William M. Storey, of Raleigh, is the 


Executive Secretary. 


———— 


The 58th annual meeting of the Ne- 
braska State Bar Association was held 
in Omaha on October 31 and Novem- 
ber 1 with a record registration of 847. 
The House of Delegates of the associa- 
tion held its annual meeting on October 
30 to receive and act upon reports of 
all standing and special committees. 

Speakers at the general sessions 
were Charles S. Rhyne, President of 
the American Bar Association, who ad- 


dressed the Association Luncheon on 
October 31, and Henry R. Luce, noted 
editor and publisher, who spoke at the 
Annual Dinner on “1957—A Big Year 
for the Law”. 


Paul L. 
Martin 





Speakers before the Section on Real 
Estate, Probate and Trust Law were 
Professor William J. Bowe, of the Uni- 
versity of Colorado School of Law, on 
“Problems in Drafting Wills and 
Trusts”; Judge Robert R. Troyer, 
County Judge of Douglas County, on 
“Problems in Probate and Adminis- 
tration Procedure”; John R. Fike, of 
Omaha, on “Problems Relating to State 
Reverters and Restrictions”. Walter R. 
Raecke, of Central City, Chairman of 
the Committee on Title Standards, re- 
ported for his committee. 


The Section on Practice and Pro- 
cedure conducted a panel discussion 
with Judge E. B. Chappell, of the Ne- 
braska Supreme Court, as moderator. 
Participants were James Dempsey, of 
White Plains, New York, and Isidore 
Halpern, of Brooklyn, New York. 


The speakers before the Section on 
Insurance Law were Henry W. War- 
chall, of the staff of the American Life 
Convention in Chicago, whose subject 
was “Take a Look at Your Life In- 
surance Policy”, and Joseph H. Hin- 
shaw, of the Chicago Bar, who spoke 
on “Cross-Examination of Witnesses in 
Casualty Cases”. 

The Section on Municipal and Pub- 
lic Corporations had. as speakers Jack 
F. Lyman, of Scottsbluff, on “Notice 
Required in Zoning Matters”; Warren 
C. Johnson, of Lincoln, on “Notice 
Required in Connection with the Levy 
of Special Assessments”; and Richard 
A. Dier, of Kearney, on “Constitu- 
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tional Aspects of School Reorganiza- 
tion”. 

The program of the Section on Tax- 
ation included William H. Lamme, of 
Fremont, on “Joint Tenancies and the 
Gift Tax”; John C. Mason, of Lincoln, 
on “Unreported Gifts—To File or Not 
to File”; and John E. North, of Omaha, 
on “Key Provisions of the Marital De- 
duction Trust”. 

Paul L. Martin, of Sidney, is the 
newly elected President of the Asso- 
ciation; Richard E. Hunter, of Hast- 
ings, is Chairman of the House of 
Delegates and Alfred G. Ellick, of 
Omaha, was elected member at large 
of the Executive Council. 


—————— 


The 82d Annual Meeting of the 
State Bar Association of Connecticut 
took place on October 21 and 22, 1957, 
at the Hotel Statler in Hartford. 

The program included meetings of 
the Bank, Trust Company and Probate 
Section; the Criminal Law Section; the 
Labor Law Section; the Real Property 
Section; and the Taxation Section. 

The Junior Bar Section presented a 
Zoning Institute, and there was “A New 


James W. 
Cooper 





Look at Canon 35”, featuring a motion 
picture of the Graham Murder Trial 
and a panel discussion by representa- 
tives of the press, radio, and television 
and representatives of the Bar. 

The following officers took office for 
the ensuing year: James W. Cooper, 
New Haven, President; Jonathan F. 
Ells, Winsted, Vice President: J. Ken- 
neth Bradley, Bridgeport, Second Vice 
President; J. Ronald Regnier, Hart- 
S. Michael Schatz, 
Hartford, Secretary. 


ford, Treasurer; 


James W. Cooper, the incoming 
President, formerly served as Secretary 


January, 1958 * Vol. 44 81 





Bar Activities 


and Treasurer and for the past two 
years as Vice President of the Associ- 
ation. He is a former President of the 
New Haven County Bar Association. A 
graduate of Yale Law School, he has 
practiced law in Connecticut since 1930. 
He has also been very active in civic 
and educational affairs and is at pres- 
ent Secretary of the New Haven Foun- 
dation and Vice Chairman of the Coun- 
cil of Yale University. 

Richard H. Bowerman, who is at 
present Assistant Secretary of the 
American Bar Association, was hon- 
ored for his service as Secretary- 
Treasurer of the State Bar Association 
of Connecticut by resolution of the 
Council. 

At the Joint Meeting of the Assem- 
bly and Board of Delegates Lucius F. 
Robinson, Jr., the outgoing President 
presided. Special consideration was 
given to an opinion of the Committee 
on Ethics relating to conditions of dis- 
qualification of probate judges and 
their partners and associates (28 Conn. 
B.J. 409 (1954) ) and to recommenda- 
tions of the Committee on the Adminis- 
tration of Civil Justice for revision of 
state rules relating to depositions and 
discovery, cross-examination of adverse 
parties and summary judgment. 

At the Annual Dinner the Distin- 
guished Public Service Award of the 
Association was presented to Professor 
Ira V. Hiscock, of Yale University, for 
his services and achievements in the 
field of public health. 

The principal speaker at the Annual 
Dinner was Herbert Brownell, Jr., the 
former Attorney General of the United 
States, who spoke on “Law and the 
Settlement of Disputes Between Na- 


tions”. 


On the southernmost island in Japan, 
Kyushu, a group of American military 
lawyers and Japanese jurists and at- 
torneys, are proving that lawyers are 
the same the world over. Despite a 
formidable language barrier, an asso- 
ciation of lawyers has been formed in 
Fukuoka City, the largest city in west- 
ern Japan, composed of members of 
the Japanese Bar and officers of the 
Judge Advocate’s office at nearby 
Itazuke Air Base. 
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Members of the Japanese-American Attorneys’ Association. 


The idea for the formation of this 
informal association was conceived by 
Lt. Col. Maurice F. Biddle, Staff Judge 
Advocate, Itazuke Air Base Complex, 
a long-time member of the American 
Bar Association. Colonel Biddle felt 
that many legal problems could be dis- 
cussed and a better understanding had 
if local attorneys and members of his 
staff knew each other personally. The 
thought was well received by the Fu- 
kuoka Bar and after a series of in- 
formal organizational talks, the first 
meeting of the association was held in 
the Officers’ Club at Itazuke Air Base. 

High legal officials of the Prefec- 
tural Government. including the Presi- 
dent of the Fukuoka High Court and 
the Chief Procurators of the High Pro- 
curators’ office, were present along 
with local attorneys and military law- 
yers in the area. 

The group decided to call themselves 
“The Japanese-American Attorneys’ 
Association”, and stated that their pur- 
pose was to provide an informal plat- 
form for the interchange and discus- 
sion of legal matters of general interest. 
They agreed to have one speaker at 
each monthly meeting to cover a 
particular legal specialty or to lead 
discussions on such questions as “In- 
ternational Law under the Status of 
Forces Treaties”. 

This is the first organization of its 
kind in post-war Japan. As an aid to 
betterment of relations between the 


Japanese and the American military 


authorities who operate under an ad- 
ministrative agreement which imple- 
ments the Status of Forces Treaty, the 
Association is filling a crying need. 
Much has been published both in the 
United States and Japan about the 
notorious Girard case, and interest in 
that and similar cases is high among 
members of the legal profession. The 
Association furnishes a forum for an 
interchange of thought which can have 
no other effect than better under- 
standing. 

An interesting sidelight in the han- 
dling of these discussions was the 
language barrier. Many Japanese law- 
yers, having obtained part of their 
legal education in the United States, 
speak some English, but hardly enough 
for extended argument on a point of 
law. The American military lawyers 
speak far less and far more imperfect 
Japanese than their counterparts’ Eng- 
lish. Interpreters were obviously the 
answer, but just any interpreter would 
not do. The Association obtained the 
services of Sakuro Hiyoshi, a former 
Mitsubishi executive who spent twenty- 
five years in China as a liaison man 
with foreign governments. Mr. Hiyoshi 
translates talks prepared in the speak- 
er’s native tongue and distributes them 
to Association members at the meeting. 
He then stands by to interpret com- 
ments and arguments brought up by 
members on various points in the talk. 
While fine gradations of thought are 
not possible as they would be if there 
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were a common language, the meaning 
is perfectly clear. 

The American Bar Association’s 
monthly magazine receives wide dis- 
tribution on the island of Kyushu since 
the military lawyers’ copies are sent 
on a circuit to interested Japanese at- 
torneys. It is of course impossible to 
reach all those who are interested, so 
selected articles in the magazine are 
extracted, mimeographed in many 
copies and distributed to all Associa- 
tion members. This benevolent plagiar- 
ism is disclosed with apologies to the 
American Bar, secure in the certainty 
there will be no objection because of 
the excellent purpose being served. 

Lest it be thought this association 
is a stuffy, formal thing, mention 
should be made of the fact that there 
is usually considerable beer in evi- 
dence at meetings. (Japan has some 
of the best beer in the world.) As one 
member recently said, “The meaning 
of these legal arguments becomes 
clearer with each glass of beer 
1 drink!” 

Military attorney members of the 
Association are Lt. Col. Maurice F. 
Biddle, Capt. Stanley F. Kava, Capt. 
Alexander L. Rogers, Capt. Donald W. 
Brewer, First Lt. William S. Fallon, 
and First Lt. Willis B. Cowley, all 
members of the legal staff at Itazuke 
Air Base Complex. 


The 59th Annua! Meeting of The 
Colorado Bar Association was held in 
Colorado Springs, October 17, 18 and 
19. Approximately 600 members. at- 
tended the meeting, which was consid- 
ered the most successful ever held by 
the Association. President Joseph G. 
Hodges presided. 

At this meeting a statewide Confer- 
ence of Local Bar Officers was orga- 
nized, pursuant to a recommendation 
by the Board of Governors of the As- 
sociation. George L. Zoellner, of Au- 
rora, was elected the first chairman 
of this group. 


The principal speaker at the Annual 
Banquet was Joseph N. Welch, of Bos- 
ton, Massachusetts, whose subject was 
“Folly and the Law”. Judge W. St. 
John Garwood of the Supreme Court 


of Texas spoke at a luncheon meeting 
on “States’ Rights and the Federal 
Constitution”. 

Hatfield Chilson, Undersecretary of 
the Department of Interior, spoke to 
the Water Law Section on “The Na- 


William W. 
Gaunt 





tional Water Problem”. Lee Hyde- 
man, of Washington, D. C., 
Counsel for the Atomic Energy Com- 


Assistant 


mission, addressed the Mineral Law 
Section on “Opportunity for State 
Participation in the Atomic Energy 
Program”. Bethuel M. Webster, of New 
York City, gave a talk at the Univer- 
sity of Colorado Alumni Breakfast. 
Other highlights of the meeting in- 
cluded a panel discussion by judges 
and lawyers on the subject of “Oiling 
the Wheels of Justice”. 


court congestion, pretrial procedure, 


Problems of 


judicial selection and other problems 
in the administration of justice re- 
ceived thorough consideration. Chief 
Justice O. Otto Moore, of the Supreme 
Court of Colorado, was moderator. 

At the business session a complete 
new set of by-laws was adopted. 

New officers elected at the meeting 
were William W. Gaunt, of Brighton, 
Douglas McHendrie, of 
Denver, President-Elect: and John A. 
Hughes, of Montrose, Sydney H. 


Grossman, of Denver, and Robert M. 


President: 


McCreary, of Loveland, Vice Presi- 
dents. Fritz A. Nagel, of Denver, was 
named Treasurer. Donald S. Molen, of 
Denver, continues as Executive Sec- 
retary. 

- 

Through increasing and expanding 
service, The Bar Association of the 
District of Columbia is becoming a 
more-and-more vital and useful force 
in the community and the profession. 


The 3,400-member, voluntary Asso- 


Bar Activities 





ciation—classified by the American 


Bar Association as a state association 
and serving, actually, as a state and 
city organization—is now meeting a 
variety of public needs through: 

1. Legal aid to more than 3,000 per- 
sons each year through its legal assist- 
ance office in The Municipal Court. 

2. A Lawyer Referral Service which 
enables some 900 persons a year to 
engage lawyers from the 110-member 
panel of the service which is admin- 
istered by the Association’s headquar- 
ters office. 

3. A Legal Aid Commission, an in- 
dependent body of community leaders 
created by the Association to study a 
half dozen forms of organized and 
semi-organized legal aid in Washing- 
ton, D. C., with a view toward recom- 


mending improvements. (The Com- 


David G. 


Bress 





mission, nearing the end of year-long 
studies, is expected to report its find- 
ings soon. } 

1. Courthouse tours—an enterprise 
of the Association’s Junior Bar Section 
designed to inculcate an interest and 
understanding of young people in the 
judicial process. During each of the 
past two years, an average of 2,000 
high school students have been escort- 
ed by Junior Bar members through the 
United States Courthouse, with each 
tour preceded by a brief outline, in the 
school, of the organization and pro- 
cedures of the courts. 

5. Participation in naturalizations 
an undertaking of the Association’s 
Citizenship Committee which arranges 
attractive and impressive programs for 
the swearing in of new citizens in U. S. 
District Court ceremonies. Appearing 
at the functions are representatives of 
the committee and patriotic bodies, a 
Marine Corps color guard and a lead- 
ing figure in public life who delivers 


the principal address. 
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6. Legislative proposals advanced by 
the Association, through committees 
and action of the Board of Directors, 
to improve the laws of the District of 
Columbia and, in some cases, federal 
law applying to agencies in Washing- 
ton. Several Association proposals were 
adopted at the last session of Congress 
and several others are awaiting action 
of the 1958 session. 

Meanwhile, a series of major serv- 
ices are maintained by and for Asso- 
ciation members. And to these has 
been added this year another impor- 
tant Association adjunct which has 
met with unusually fine response. 

This program, forged in this year’s 
administration under President David 
G. Bress, is a series of weekly lectures 
presented in the halls of local law 
schools. Leaders in a variety of legal 
fields present two-hour talks which are 
designed to bring active practitioners 
up-to-date on selected phases of the 
law. 

Already, such subjects as “Modern 
Developments in the Law of Torts”, 


Communism and 
the Court 
(Continued from page 38) 


after the Burgess and Maclean episode, 
were reluctantly forced to the conclu- 
sion that confidential information had 
to be used to some extent in their 
security program. 

To put the matter in proper per- 
spective, it must be noted that the 
screening process means that few em- 
ployees ever face an administrative 
hearing and but one in a little over a 
thousand is dismissed for reasons in- 
volving possible disloyalty; more im- 
portant, even those discharged are 
protected by the provisions of the 
Executive Order requiring proceedings 
to be kept confidential, so that only 
when the employee himself publicizes 
(his version of) the facts—or in half 
of one per cent—even in the relatively 
few cases of those dismissed is there 
publicity. Since all present employees 
have been screened, it is hardly likely 
that there will be as much cause for 
criticism of the program in the future. 
There is less likelihood of stigma being 
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“The Hearsay Rule as Applied in the 
Courts”, and “Recent Criminal Pro- 
cedural Problems in the District of Co- 
lumbia”, have been discussed by mem- 
bers who are eminently qualified to 
review them. 

In the near future, such varied sub- 
jects as “Trade Association Practice”, 
“Modern Aspects of Real Estate Law”, 
and “Recent Developments in Labor 
Relations Law” are to be analyzed. 

The Advanced Legal Education pro- 
gram is scheduled to continue through 
the whole year, with other lectures each 
week, because the initial response was 
so enthusiastic. Attendance at the lec- 
tures, free to members, has averaged 
about 300 a lecture, and it is estimated 
several thousand will have attended by 
the end of the year. 

At the same time, the Association is 
actively engaged in its year-round, 
long-standing programs for its mem- 
bers. These include: 

Operation of a law library in the 
United States Courthouse. 

Publication of a monthly Journal, 


attached to failure of applicants to get 


jobs. 


Aliens 

Congress has many times exercised 
the sovereign right of any nation to 
exclude or deport undesirable aliens.** 
For more than fifty years Congress has 
excluded anarchists and persons who 
believe in or advocate the violent over- 
throw of the Government. More recent- 
ly, through the Alien Registration Act 
of 1940, the Subversive Control Act of 
1950 as amended and incorporated in 
part in the Immigration and National- 
ity Act, congressional efforts have been 
directed more particularly against 
Communists.2” The latter Act tightens 
the provisions for excluding Commu- 
nists and others associated with totali- 
tarian organizations, and vests in the 
Attorney General power to exclude 
and deport om confidential information. 
On the other hand, it contains a re- 
demption clause in favor of subversive 
aliens who have ceased their subversive 
association for more than five years 
and have since actively opposed world 
communism. 





featuring legal articles and analyses of 
developments in the law. 

Presentation of major addresses on 
legal subjects at the nine monthly 
meetings held in the Mayflower Hotel 
and, on a tenth occasion, at the As- 
sociation’s Annual Dinner which this 
year featured an address by Judge 
Simon E. Sobeloff, of the United States 
Court of Appeals for the Fourth 
Circuit. 

Contributing to all of the services 
specified and a host of others are the 
members of seventy-six committees; 
two sections (Administrative Law and 
Junior Bar) ; and those named to spe- 
cial events, including the annual dinner 
and annual outing. 

Providing administrative assistance 
in many of the undertakings is a head- 
quarters office of four persons. This 
office, a four-room suite in a centrally- 
located office building, provides room 
for board and committee meetings, as 
well as the administrative functions of 
the Association. 


In the Harisiades case®” in 1952, 


the deportation of legally resident 


aliens under the Alien Registration Act 
of 1940 because of former membership 
in the Communist Party was upheld as 
not violating due process requirements 
in spite of the severity of the results in 
some cases. The Court, in an opinion 
by Mr. Justice Jackson, reasoned that 
resident aliens are in an ambiguous 
status, retaining certain immunities 
which the citizens must shoulder, that 
their right to remain in this country is 


28. Const. Article I §8(4); Chinese Exclusion 
Case, 130 U.S. 581, 604, 606; Corwin, op. cit 
259-260. 

29. This act, popularly known as the McCar- 
ran-Walter Act, recodified the immigration 
laws. Its historical background is set forth by 
the Legislative Assistant to the House Judiciary 
Committee, 8 U.S.C., pages 2-91. The more im- 
portant provisions relating to subversion are 
contained in 8 <. 1101(a) (37); 1184(a) 
(28); 1225(c); 1424(d). 

30. Harisiades v. Shaughnessy, 342 U.S. 580; 
343 U.S. 936, Justices Black and Douglas dis- 
senting. See also Galvin v. Press, 347 U.S. 522 
(1954), upholding §22 of the Internal Security 
Act permitting deportation of resident aliens 
members of Communist Party without proof of 
knowledge of objectives. Justices Black and 
Douglas dissenting. But the Court, in December, 
1957, Rowoldt v. Perfetto, 26 U.S. Law Week 
4034, denied the deportation in a case hardly 
distinguishau'e, Justices Harlan, Burton, Clark 
and Whittaker dissenting. In Bridges v. U-S., 
346 U.S. . the Court held limitations barred 
prosecution of Harry Bridges for perjury in tes- 
tifying on his naturalization in 1945 that he was 
not a member of the Communist Party, thus 
writing a postscript to the long and unsuccessful 
efforts to deport him. Chief Justice Vinson and 
Justices Reed and Minton dissented. 
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permissive only, and hence the Gov- 
ernment may terminate this right. The 


Court said, page 590: 


Certainly no responsible American 
would say that there were then or are 
now no possible grounds on which Con- 
gress might believe that Communists in 
our midst are inimical to our security. 

Congress received evidence that the 
Communist movement here has been 
heavily laden with aliens and that 
Soviet control of the American Com- 
munist Party has been targely through 
alien Communists. It would be easy for 
those of us who do not have security 
responsibility to say that those who do 
are taking Communism too seriously 
and overestimating its danger. But we 
have an Act of one Congress which, for 
a decade, subsequent Congresses have 
never repealed but have strengthened 
and extended. 


While detention without bail in the 
discretion of the Attorney General was 


! and even 


upheld in the Carlson case,” 
confinement for two years during de- 
portation proceedings of long time 
resident aliens,** nevertheless four 
Justices dissented in each case. Pro- 
cedural due process was held to require 


notice and hearing in the Kwong case.** 


In the Jay case,** (1956) the Attor- 
ney General’s denial of a deportation 
suspension order on the basis of con- 
fidential information was held valid 
under §244(a) of the Immigration and 
Nationality Act, on the ground that in 
administering this relief provision his 
discretion should be unfettered, like 
the discretion of a board of parole. 
Chief Justice Warren, Justices Black 
and Douglas dissented on the ground 
of abuse of statutory power, and Jus- 
tice Frankfurter on the ground that 
this discretionary power should not be 
delegated. In the Zuka case,*° how- 
ever, the Court in the same year re- 
versed an administrative practice of 
thirty years under which a_ verified 
bill of complaint was considered the 
equivalent of the affidavit required by 
the act in denaturalization proceedings. 
Justices Clark, Reed and Minton dis- 
sented. 


In this very important area of con- 
gressional statutes against Communism 
it would seem that the basic right to 
exclude or deport aliens is so clear 
that appropriate statutes will continue 


to be sustained. But it cannot be 
doubted that the Court is, under the 
due process clause, increasingly pro- 
resident 


tecting aliens, particularly 


aliens, and further that there is dis- 
satisfaction by some of the Justices 
with the use of confidential information 


in this area. 


State Statutes 


A. Loyalty Procedure 

The same considerations that gov- 
erned the federal loyalty program re- 
sulted in a tightening of state laws and 
regulations relating to loyalty. States 
have long required oaths of members 
of the legislature as well as executive 
and judicial officers to support the 
Federal Constitution as required there- 
in, and likewise to support the consti- 
tutions of the several states.*° These 
constitutional provisions have been 
supplemented by state loyalty legisla- 
tion aimed by various methods at 
keeping out of state employ those who 
seek to forcibly overthrow the federal 
or state governments or who are know- 
ingly members of an _ organization 
engaged in such an endeavor. Some 
statutes permit the questioning of can- 
didates for office under penalties of 


perjury. This permits effective verifi- 


cation of the candidate’s record. The 


factual statements as to a candidate’s 
past history may be thus checked, 
while a mere loyalty oath may mean 
little to such candidates.** 


State loyalty legislation has been 
generally upheld.** 


31. Carlson v. Landon, 342 U.S. 524. Justices 
Black, Frankfurter, Douglas and Burton dis- 
— 

Tienghncesy v. Mezel, 345 U.S. 206 (1953) 
Justic es Frankfurter and Jackson dissenting for 
lack of procedural due process, said (223) 
“Close to the maximum of respect is due trom 
the judiciary to the political departments in 
policies affecting security and alien exclusion.” 
Justices Black and Douglas dissented on broad- 
er grounds 

33. Kwong v. Colding, 344 U.S. 590 (1953) 
Justice Minton dissented 

34. Jay v. Boyd, 100 L. ed. 732. Justices Frank- 
furter and Douglas quoted President Eisen- 
hower’s approval of Wild Bill Hickok’'s code, 
which however was presumably made in con- 
nection with criminal matters as it follows a 
reference to jail. Although the detention pro- 
cedure in some cases may make the reference 
to some extent apt, it is inapplicable to the 
loyalty program, where no criminal punish- 
ment is involved. See Note 27, supra 

35. U.S. v. Zuka, 100 L. ed. 539 

36. See Constitution Article be §3; eg., 
Maryland Constitution, Article I 

37. See, for example Maryland Bae, Article 
85, §§10-17. 

38. Gerende vy. Board of Supervisors, 341 U.S. 
56 (1951). Md. loyalty oath ioe candidates for 
election. 

Garner v. Los Angeles, 341 U.S. 716 (1951), 
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In 1952, in the Adler case,*® the 
Court sustained the drastic Feinberg 
Law of New York. This not only made 
ineligible for public employment mem- 
bers of subversive organizations, but 
required public school teachers to list 
such organizations to which they be- 
longed and made membership therein 
prima facie evidence of disqualifica- 
tion. Justice Minton said for the 
Court: 


A teacher works in a sensitive area in 
the schoolroom. There he shapes the 
attitude of young minds towards the 
society in which they live. In this, the 
state has a vital concern. It must pre- 
serve the integrity of the schools. That 
the school authorities have the right 
and the duty to screen the officials, 
teachers, and employees as to their fit- 
ness to maintain the integrity of the 
schools as a part of ordered society, 
cannot be doubted. One’s associates, 
past and present, as well as one’s con- 
duct, may properly be considered in 
determining fitness and loyalty. From 
time immemorial, one’s reputation has 
been determined in part by the com- 
pany he keeps. In the employment of 
officials and teachers of the school sys- 
tem, the state may very properly inquire 
into the company they keep, and we 
know of no rule, constitutional or oth- 
erwise, that prevents the state, when 
determining the fitness and loyalty of 
such persons, from considering the or- 
ganizations and persons with whom they 
associate. 


In the Slochower case,*® in 1955, 
however, a City College teacher was 
summarily dismissed under Section 903 
of the New York City Charter, which 
provided for automatic dismissal of 


Justices Black and Douglas dissenting; Justices 
Burton and Frankfurter concurring in part. 
The latter pointed out that ‘“‘the Constitution 
does not guarantee public employment” and 
that “No unit of government can be denied the 
right to keep out of its employ those who seek 
to overthrow the government by force or vio- 
lence, or are knowingly members of an organi- 
zation engaged in such endeavor.” 

39. Adler v. Board of Education, 342 U.S. 485, 
493 (1952). Justices Black and Douglas dis- 
sented. Justice Frankfurter dissented on juris- 
jictional grounds. Cf. Wieman v. Updegraff, 
344 U.S. 183 (1952) 

40. Slochower v. Board of Higher Education 
of the City of New York, 350 U.S. 551. This 
section of the Charter was inserted as the result 
of the Seabury investigation of corruption. Its 
validity seems not to have been questioned for 
twenty-five years until applied to a professor 
—see Saturpay Eveninc Post editorial, Ma 
1956. Denial of admission to Bar for lack of 
moral character evidenced by long past Com- 
munist activities held violated due process. 
Schware v. Board of Examiners, 1 L. ed. 2d. 
796; Konigsberg v. State Bar of California, 1 L 
ed. 2d, 810 (Justices Harlan and Clark dissent- 
ing because of refusal to answer questions. 
The extension by the Court of its jurisdiction 
into a field theretofore almost exclusively left 
to the states is view justification. (See 
Maxwell, 43 A.B.A.J. 786.) 
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employees using the Fifth Amendment 
to avoid answering official investi- 
gations a question relating to their 
conduct. Slochower had refused to an- 
swer before a congressional subcom- 
mittee, investigating subversive influ- 
ences in the American educational 
system, questions concerning his mem- 
bership in the Communist Party in 
1940 and 1941. The Court held that 
his summary dismissal violated the 
due process clause of the Fourteenth 
Amendment. The majority opinion by 
Justice Clark construed the action of 
the state as being based on an infer- 
ence of guilt from pleading the privi- 
lege, which it held served to protect 
the innocent who might be ensnared 
by ambiguous circumstances.*! The 
minority, on the other hand, consisting 
of Justices Reed, Burton, Minton and 
Harlan, adopted the view of the New 
York Court of Appeals that the dis- 
charge under this section of the New 
York Charter did not depend upon any 
inferences as to guilt, but that public 
employers could reasonably conclude, 
without violating due process, that a 
refusal to co-operate by furnishing in- 
formation to appropriate public bodies 
in official investigations would be a 
proper basis for discharge. Justice 
Reed refers to the statement of the 
Court quoted above in the Adler case, 
referring to the vital importance of 
screening teachers in order to preserve 
the integrity of the schools. Justice 
Harlan, in his dissenting opinion, said: 


In effect, what New York has done 
is to say that it will not employ teach- 
ers who refuse to co-operate with public 
authorities when asked questions relat- 
ing to official conduct. 


The majority opinion seems to indicate 
that the case may be explained on the 
narrow ground that the discharge was 
based largely on evet.s occurring be- 
fore a federal committee, whose inquiry 
was not an effort by state authorities 
to obtain information. The effect of 
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the majority opinion is not to upset 
the general features of state loyalty 
programs, but it may interfere with 


and restrict the states’ prerogative to 


discharge on a ground that would 
hardly seem, to most lawyers, so arbi- 
trary as to constitute lack of due 


process. It does not seem likely, for 


example, that the Court would have 


held it lack of due process for the New 
York police authorities to discharge a 


policeman under this statute who 


pleaded the Fifth Amendment in an 
investigation of widespread bribery in 


the department. Nor would it neces- 


sarily so hold when the investigation 


was by a state education board. Cer- 


tainly, in other areas it has been 


deemed proper to discharge persons 


for pleading the Fifth Amendment 


before investigating bodies.** 


B. State Criminal Statutes 


Forty-two states by 1956 had laws 
against sedition, many dating back to 
the Syndicalist movement of the 1920's, 
and some a century. They, like the 
Smith Act of 1940, which was copied 
from the New York statute, make it 
unlawful to advocate the overthrow of 
either state or federal government. 
Such state laws had been upheld for 


41. Citing Griswold, The Fifth Amendment 
Today without discussion of the contrary ar- 
zuments. See, e.g., Williams, 24 ForpHam L. 

Ev. 19; Wyman, 41 A.B.A.J. 801; Baker, 42 
A.B.A.J. 633; Cf. Wright, former President of 
American Bar Association, U.S. News, Novem- 
ber 25, 1955; Wigmore, Evipence (3rd ed.) §2250 
The Court had construed the Fifth Amend- 
ment with great liberality in favor of wit- 
nesses before congressional committees. Bart 
v. U.S., 349 U.S. 219, and cases cited. It placed 
new and severe limitations on congression- 
al investigation under the First Amendment 
by reversing a contempt conviction of a labor 
union official with admitted Communist con- 
nections, in an investigation relating to pro- 
posed labor legislation, who refused to identify 
geen he had known as Communists in Wat- 
ins v. U.S., 354 U.S. 178. The Court held in 
substance that the resolution under which 
the House Un-American Activities Committee 
had acted since 1938 was too vague; that the 
committee could not expose for exposure’s 
sake; and that the legislative purpose and per- 
tinency of questions must be spelled out to the 
witness with great care. Mr. Justice Clark dis- 
sented. See also Sweezy v. N.H., 354 U.S. 234 
(investigation by state attorney general). 

42. Cf. denial of certiorari to a professor re- 
fusing to answer state board of education in 
Steinmetz, 100 L. ed. 538, Justices Black and 
Douglas dissenting: Chief Justice Warren not 
participating. and Beilan v. Board of Education, 
1 L. ed. 2d, 913. cert. aranted. The President's 
Loyalty Order 19450, §8(a) (8) makes it one 
of the relevant criteria in loyalty investiga- 
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more than thirty years. Justices Holmes 


and Brandeis sometimes dissented 


when they deemed the acts involved 


too trivial to present a “clear and 


present danger’, but cast no doubt on 


the power of the states to enact such 
statutes.4" 

In 1956, however, the Court held the 
Pennsylvania Sedition Act invalid in 
the Nelson case (Justices Reed, Burton 


and Minton dissenting), and thus in- 


erentially the criminal laws agains 
f tially tl 1 | g t 


sedition in forty-two states.4+ The 


majority opinion by Chief Justice War- 
ren bases the decision on an intent of 
Congress to supersede state legislation. 
Congress had expressed no such intent. 
The majority, or six Justices, implied 
an intent of Congress thus to impair 
the power of the sovereign states to 
protect themselves on three grounds: 

First: The majority held that the 
scheme of federal regulation is “so per- 
vasive as to make reasonable the infer- 
ence that Congress left no room for 


the States to supplement it”. In sup- 


port of this proposition the Court re- 
ferred to the Smith Act, the Internal 
Security Act of 1950 and the Com- 
munist Control Act of 1954. As prece- 
dents for this novel application of 
supersession the Court, as the dissent 
pointed out, cited only cases under the 


tions. The recent announcement by the A.F.L.- 
C.1.0. that labor union leaders who plead the 
Fifth Amendment instead of co-operating with 
Congress in its efforts to expose racketeering 
would be expelled, indicates the opinion of the 
justice of such a procedure in an important 
element of our society. See Battimore Sun, 
January 29, 30, 1957 


43. Gitlow v. N.Y., 268 U.S. 652, 667, 669 
(1925), Justice Brandeis and Holmes dissenting; 
Whitney v. California, 274 U.S. 357 (1927) 
Burns v. U.S., 274 U.S. 328 (1927), Justice Bran- 
deis dissenting. 


44. Pennsylvania v. Nelson, 350 U.S. 497; re- 
hearing denied 881; affirming, 377 Pa. 38, 60 
104 A. 2d 133 (divided court). For decision 
below affirming conviction see 172 Pa. 125. 92 
A. 2d. 431. The New Hampshire Court shortly 
thereafter refused to follow the Pennsylvania 
Court in Nelson v. Wyman, 105 A. 2d 756, 769 
This dangerous Communist conspirator (see 
House Rep. 1225, 82d Cong. 2d Sess., page 29) 
while convicted in the federal court under an- 
other alias, has been again turned loose finally 
seven years after his first conviction, be- 
cause the Government doubted the trustworthi- 
ness of one of the witnesses it had used— 
Mesarosh v. U.S.. 352 U.S. 1—a discordant note 
to the pre-emption doctrine. States have dis- 
continued prosecutions, though reserving the 
possibility in event that the conspiracy can be 
shown to involve the state alone. Massachusetts 
v. Hood and Gilbert, 134 N.E. 2d 12, 13; Braden 
v. Communist, 291 S.W. 2d 843 (Ky.); Cf. Al- 
bertson v. Millard, 345 U.S. 242. 
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expressly delegated power over inter- 
state commerce where it had been used 
to prevent conflicts with a regulatory 
scheme, as contrasted with sedition 
laws which are criminal statutes. There 
is of course no corresponding express 
power delegated under Article I, Sec- 
tion 8 to destroy the police powers of 
the states, which are on the contrary 
reserved by the Tenth Amendment. In 
inferring an intent of Congress to 
supersede state laws, the Court held 
directly against the legislative history 
of the Smith Act without discussion. 
It limited (again contrary to and with- 
out discussion of its legislative history ) 
as being only applicable to jurisdiction 
the express provisions in the Criminal 
Code to the effect that nothing therein 
“shall be held to take away or impair 
the jurisdiction of the Courts of the 
several States under the laws thereof”, 
which the dissenters cited as conclu- 
sive.49 

Second: The majority stated that the 
federal sedition laws touched a field 
“in which the Federal interest is so 
dominant” that they must preclude 
state laws on the same subject. For this 
proposition there is cited the Davido- 
witz case, relating to registration of 
aliens. As explained in the dissenting 
opinion, however, the Supreme Court 
itself, in the Allen-Bradley case, dis- 
tinguished that case as being based 
upon its impact on foreign relations— 
a field in which the Federal Govern- 
ment is of course supreme.*® 

Third: The majority assumed a 
danger of conflict with the states in 
the administration of the federal pro- 
gram. The only basis for this assump- 
tion was inferences from statements by 
President Roosevelt and the Director 
of the F.B.I. which, as the dissent 
pointed out, were merely requests for 
co-operation and forwarding of in- 
formation by local authorities. Inci- 
themselves 


dentally, those requests 


indicate that co-operation is necessary. 
Moreover, as stated by the Executive 
Department officially through the De- 
partment of Justice in a brief as 
amicus curiae, there had been no such 
conflict. Hence, as the dissent pointed 
out: 


Mere fear by Courts of possible diffi- 
culties does not seem to us in these 
circumstances a valid reason for oust- 
ing a state from exercise of its police 
power. Those are matters jor legisla- 
tive determination. 


The decision in the foregoing case 
thus brings the six Justices composing 
the majority of the Court into conflict 
with all other branches of Government: 
(1) Congress, which had explicitly 
provided that there is nothing in the 
title containing the federal legislation 
to take away the powers of the states; 
(2) the Executive by its ex cathedra 
pronouncements that there would be 
a conflict between state and federal 
legislation in spite of the official denial 
of the Executive Department; (3) the 
states, by taking away the most im- 
portant part of their police power 
which forty-two states had exercised 
in the belief that it was necessary to 
their self/-preservation. It is the more 
remarkable because the decision is in the 
field of national security, which the 
Court in other areas has conceded is 
a matter in which the political branches 


of the Government have a_ respon- 


45. 18 U.S.C. §3231. See Sexton v. California, 
189 U.S. 319. This codification combined crim- 
inal sections, which plainly left standing state 
laws in particular fields, and the House Report 
304, 80th Cong., Ist Sess.. page Al48, explicitly 
states the change in phraseology was with no 
intent to eliminate state jurisdiction under their 
respective laws. The legislative history of the 
1950 and 1954 laws indicates Congress thought 
state laws still operative. Section 796 of the 
Internal Security Act broadly states it is not 
in modification of ‘‘existing criminal statutes” 
which certainly includes state laws in view of 
the widespread state legislation known to exist. 
For legislative history see also page 514, note 
4 to Mr. Justice Reed's opinion, and the state- 
ments made to Congress at the time of the 
introduction of the Act by Representative 
Smith, that “This has nothing to do with State 
laws.” See brief of twenty-seventh attorney 
general's filed as amicus curiae, page 11, re- 
ferring to the Concresstonat Recorp of July 
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sibility and access to information which 
the Court cannot possibly have.*? 
Thirty-five states asked the Court to 
reconsider its decision, in vain. 
Congress immediately reacted by in- 
troducing bills in both Houses of 
Congress to reverse the decision, one 
of which, S. 3617,4° was supported by 
the Department of Justice and was 
reported favorably by the Senate 
Judiciary Committee in the last session 
of Congress too late for passage. 

While the effect of this decision may 
and probably will be nullified by act 
of Congress, the radical extension of 
the doctrine of pre-emption will remain 
an ever-present threat to the survival 
of the states. This question of power, 
though argued for the states and in 
the dissenting opinion, is of course 
wholly different from intent of 
Congress. Yet it is not even discussed 
by the majority of the Court. Ad- 
mittedly, the powers of the states have 
been eroded by the extended use of 
the commerce clause, the taxing power 
and other delegated powers. Even state 
police powers have suffered diminu- 
tion. But the power here involved is 
more than a “police power” over its 
citizens. Here we are dealing with 
power of self-preservation or survival 
of the state itself. Because this so 
plainly involves the whole conception 
of a federal union, it should be bluntly 
and widely discussed. 


(1) The very conception of a federal 
union with its emphasis on sovereign 
states except as powers are delegated 


29, 1939, page 14525. See also the letter of Rep- 
resentative Smith, quoted in the dissenting 
opinion of J. Bell in the Pennsylvania Court. 

46. Hines v. Davidowitz, 312 U.S. 52; Allen- 
Bradley Local v. Board, 315 U.S. 740, 749. 

47. See noie 26 supra 

48. Reintroduced as S. 654, H.R. 7903. Other 
bills introduced were more general in form, 
such as H.R. 3 in the last Congress, which is 
criticized and an alternate procedure suggested 
by Wham and Merrill, 43 A.B.A.J. 131. The deci- 
sion has been widely criticized. See, for ex- 
ample, editorial Batttmore News-Post, April 
7, 1956: Ives, Battrmore Sun, April 9, 1956; U.S. 
News, April 20, 1956. page 68. June 1, 1956, page 
33. page 104; endorsement of S. 3617 by Justice 
Department was reported in Battimore Sun 
on May 18, 1956. That state legislation reflects 
the wishes of the people is indicated by the 
referendum under which the Maryland law 
was approved by an almost three to one 
majority 
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to the central government requires 
that they have as a minimum the 
power to preserve themselves. The 
underlying principles of the Gitlow 
case, supra, are as true today as when 
it was decided. Whether their applica- 
tion to the facts was correct or not is 
unimportant. There the Court said: 


And, for yet more imperative reasons 
a state may punish utterances endan- 
gering the foundations of organized 
government and threatening its over- 
throw by unlawful means. These im- 
peril its own existence as a constitu- 
tional state. And a state may 
penalize utterances which openly advo- 
cate the overthrow of the representa- 
tive and constitutional form of gov- 
ernment of the United States and the 
several states, by violence or other un- 
lawful means. . . . In short, this free- 
dom does not deprive a state of the 
primary and essential right of self- 
preservation, which, so long as human 
governments endure they cannot be de- 
nied. . . 


As the Attorneys General for the 
states said in the Nelson case in their 
brief on petition for certiorari: 


... An attempt to overthrow the Gov- 
ernment of the United States is per se 
a clear and present danger to the safe- 
ty, security and sovereignty of any State 
Government within whose jurisdiction 
such attempt is made, and this is so re- 
gardless of whether the offenders seek 
the prior or contemporaneous over- 
throw of the particular State Govern- 
ment within whose borders ‘hey act. 


(2) The power of the states to 
protect themselves is expressly re- 
cognized by the Constitution in its 
delegating only 


limited powers, the Tenth Amendment, 


inherent structure 
reciprocal oath requirements under 
federal and state constitutions, dual 
citizenship under the Fourteenth 
Amendment, the militia power, and 
the right to bear arms and resist 
invasion.*® 

(3) The powers and duties of 
federal and state governments often 
overlap, but the theoretical conflict 
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should not prevent state enforcement 
of laws for the protection of its own 
citizens. Much of the reasoning of the 
Nelson case could be applied to such 
crimes as kidnaping, burglary, robbery, 
narcotics, prostitution and a host of 
other matters. But are the people, with- 
out a constitutional amendment, will- 
ing to surrender jurisdiction of their 
states over such crimes, even if the 
F.B.I. is assumed to be more expert 
when, as in the case of subversion, 
the impact is necessarily local? If we 
are to avoid a totalitarian state and its 
chief tool, a federal police force, it is 
essential that the states retain their 
local police power. 

Would a constitutional amendment 
granting exclusive powers to the 
Federal Government over such crimes, 
or over subversion, have any chance of 
passage ? 

That there have been long periods 
when the federal laws on sedition have 
enforced is 
common knowledge, and this has been 


not been vigorously 


fully brought out in hearings in 
Congress. The qualification in the 
Nelson opinion that it “does not prevent 
States from acting when the Federal 
Government is not acting” seems to 
be pretty useless in the face of the 
record and confuses the presence of 
laws on the books with their enforce- 
ment. No political criticism is intended 
by this statement, as views on sub- 
version and the best way to combat it 
do not reflect any party division. Is 
there any assurance, however, that 
the excellent enforcement under the 
present Attorney General and the 
present non-political Director of the 
F.B.I. will continue? Or is it not quite 
conceivable that their offices will be 
filled by smecessors not alert to the 
danger from the 
spiracy? Are we to ignore the lessons 
of current history and the successful 
infiltration in sensitive positions in the 
central government of our own and 
other countries? 

(4) The duty of both governments 


Communist con- 


is to co-operate.°° As the Court said 
in Gilbert vy. Minnesota:5" 


... The United States is composed of 
the states, the states are constituted of 
the citizens of the United States, who 
also are citizens of the states, and it 
is from these citizens that armies are 
raised and wars waged, and whether to 
victory and its benefits, or to defeat and 
its calamities, the states as well as the 
United States are intimately concerned. 

. . Cold and technical reasoning in 
its minute consideration may indeed in- 
sist on a separation of the sovereign- 
ties, and resistance in each to any co- 
operation from the other, but there is 
opposing demonstration in the fact that 
this country is one composed of many, 
and must on occasion be animated as 
one, and that the constituted and con- 
Stituting sovereignties must have power 
of co-operation against the enemies of 
Re 


Again the principle is clear and its 
particular application is unimportant. 
(5) Participation by the states will 
greatly aid in defense against insurrec- 
tion and fifth column activity. The 
impact of domestic violence is local, 
and insurrection involves the state, 
which has the equal, if not the primary, 
duty to suppress it. Moreover, the 
Court ignores, it is submitted, the 
military importance of dispersed forces 
to counter fifth column activities. The 
President himself, from his war ex- 
perience, has indicated these dangers.°* 
That the danger of subversion is 
greater than that of another war is 
emphasized by current history.°* 





49. See Article I, §8(16), §10(3); Article VI 
§3; Second, Tenth and Fourteenth Amendments. 
For an example of oaths required by state 
constitutions, see Maryland Constitution, Ar- 
ticle I, §6. 

50. Article IV of the Constitution guarantee- 
ing a republican government provides for pro- 
tection against domestic violence only on 
application of the state. 

51. 254 U.S. 325, 329-331. The practical diffi- 
culty of. restricting evidence in state courts to 
sedition against the state in a field where the 
conspiracy is directed at all organized govern- 
ment is manifest. The end product is almost 
always violence within the boundaries of some 
state. 

52. U.S. News, September 9, 1955, page 142, 
cited supra; Report of Maryland Commission 
on Subversive Activities 1949, and reports of 
many congressional committees on fifth-column 
technique. 

53. E.g., the current infiltration of Syria, In- 
donesia, Egypt, Algeria, and other parts of the 
Middle East and Europe. 
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The states have police forces number- 
ing infinitely more than those at the 
command of the F.B.1. and the National 
Guard or, during war, the militia. 
States cannot do their part to combat 
Communism without being prepared by 
previous study and investigation, like 
the Federal Government. This is pro- 
vided for by modern statutes, like the 
Maryland statute. If the states are 
allowed the power to protect them- 
selves in the event of infiltration of 
central 


sensitive positions in the 


government, or when the political 
climate may again change and inertia 
set in, it is suggested that they will 
constitute bastions of strength, multi- 
plying the difficulties of the enemy. 
For even if the Trojan horse should 
gain the entrance to the citadel, the 
states would remain as centers of 
resistance and rallying points. 

It is submitted that the philosophy 
of the Nelson case is in kind, and not 
merely degree, a graver threat to our 
form of federal union than many 
recent cases for which the Court has 


been criticized. 


Conclusion 


During the period since World War 
II, international Communism, while 
halted at some points, has made great 
gains and the increasing strength of 
Russia places us in constant peril. 
Internal subversion has been the main 
weapon by which Communist victories 
have been won in China and other 
important areas. It now threatens the 
stability, not only of many other Asiatic 
countries such as Indonesia, but, more 
important, presents a clear and present 
danger in the Middle East and North 
Africa. Recognizing the implications 
of this to our allies and NATO, the 
Administration is desperately trying 
to meet the external threat. Recogniz- 
internal 


ing also the 


ever-present 
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threat,°* Congress, the Executive and 
the states have persistently, by legisla- 
tion and security programs, attempted 
to combat Communism at home. These 
efforts have been on the whole quite 
successful, but the battle has not been 
won. Mistakes and clumsy administra- 
tion in some areas, while trivial in 
proper perspective, have given ammu- 
nition to the pseudoliberals who, as 
J. Edgar Hoover points out, though 
often sincere, are the ready tools of 
the Communist conspiracy. 

How has the Supreme Court stood 
during this same period? 

First: the Court, as reconstituted 
under Chief Justice Vinson, clearly 
recognized the true nature of the 
Communist conspiracy and the menace 
of internal subversion, and refused to 
construe the Bill of Rights so as to 
interfere with a reasonable legislative 
judgment of what laws are essential 
to national security. 


Second: the trend of the decisions 
under Chief Justice Warren who, with 
others, has joined Justices Black and 
Douglas to make a new majority,°® 
seems to indicate that the Court has 
once again extended the Bill of Rights 
to a point where it presents great 
obstacles to the fight against Com- 
munism which has been carried on by 
the Executive, Congress and the states. 
True, some of its decisions may be 
distinguished from the decisions of the 
Vinson Court on narrow grounds. But 
the net effect of such decisions seems 
to subordinate the national security to 
an extreme extension of civil liberties 
through the due process clause and 
other provisions of the Bill of Rights. 

The Court seems to have abandoned 
the judicial self-restraint which has 
heretofore caused it to defer to the 
Executive and Legislature, which are 
constitutionally charged with the re- 
sponsibility and alone have available 
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the necessary information to carry out 
the primary duty of self-preservation, 
without which civil liberties of indiv- 
iduals would be meaningless. If our 
Government is to survive, it is sub- 
mitted that it must defend itself, not 
only in preparation for external war 
for which men are still being drafted 
and sent to foreign lands, but that we 
must prepare in advance against the 
new and dangerous preliminary attacks 
on our internal security, which are the 
peculiar technique of the Communist 
conspiracy and the prelude to war. 
The Constitution, it is submitted, should 
be construed in accordance with its 
purpose and as one instrument, and 
without such preoccupation with civil 
rights as to endanger national survival. 





54. E.g., the Grand Jury investigation of the 
United Nations employees; the ns trial; 
the still unknown contribution to our failure 
in Korea, indicated by such incidents as the 
Peterson abstraction of security codes from the 
C.LA. itself, the strategic position held by the 
British Communists, urgess and Maclean, 
where they could obtain our top secret infor- 
—) and the like. 

See Hoover Speech at Valley Forge on 
February 22, 1957. Whitehead, F.B.1. Story de- 
scribes the fight against the Communist con- 

iracy 1919-1956. 

. Including generally Justices Harlan and 
Brennan (who replaced Justices Jackson and 
Minton) and one or more of the other Justices. 
Justice Whittaker (who replaced Justice Reed) 
did not take part in the decisions reviewed. 
There has been much criticism of the present 
Court in Congress and other responsible quar- 
ters — Summary of Senate Judici ub- 
committee Rep.. S. News, March 15, 1957, 
age 144; see also U.S. News, June 1, 22, 1956, 
Fe ruary 3, June 28, July 5, August 9, 1957, 
and editorials. 
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The Law’s Delay 

(Continued from page 30) 

verdicts were taken last year. Only 
slightly more than one verdict a judge 
was taken each month. This does not 
mean that the judges are not busily 
engaged all day long. They are. They 
are engaged in the settlement of cases, 
presiding at 
negotiations or trying enough of a 


either by settlement 
case to bring about a_ settlement.” 
(Journal Am. Jud. Soc., August, 1956, 
page 43). In this court 4 per cent or 
less of its jury cases are tried. 

The reasons for these changes in the 
use of trials are not hard to find. 
People are fed up with them for routine 
civil cases. They know that business 
concerns do not use complicated 
methods to dispose of most of their 
disputes. They investigate the facts in- 
formally and end the controversy by 
negotiations; and people wonder why 
similar methods cannot be used by 
the courts. 

The authoritative treatise on the 
presentation of evidence in trials con- 
tains some 6,000,000 words. A process 
that requires as much explanation as 
that is not in tune with the spirit of 
today or effective in routine cases 
for the reduction of backlogs. 

In the Supreme (Superior) Court 
in New York County, New York, court- 
rooms that handle only trials, both 
jury and non-jury, in the past three 
years averaged to dispose of only 104 
cases per year each. 

Obviously, the trial process cannot 
meet the requirements of the modern 
court for dealing with backlogs. 

Conferences of counsel with a judge 
have been far more effective than trials 
for this purpose. By their use thousands 
of cases have been ended, but many 
lawyers and judges still dislike them. 

Conferences have one serious draw- 
back. They are not effective with cases 
in which, from the beginning, there 
has been no intention to have a trial; 
yet one or both parties continue to 
insist upon one and so keep the case 
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on the docket until the court is able 
to force an immediate hearing when, 
as they intended from the beginning, 
they settle. Until courts possess effective 
and practical methods of dealing with 
these so-called “hard core” cases 
promptly, delay will continue. 

Another cause of delay over the 
years has been the activities of political 
organizations. They like delay. They 
are not concerned with its human con- 
sequences. It is their best argument 
for more judges. They have no fears 
in blocking measures aimed to reduce 
it. Those who suffer from it have no 
political influence and make them no 
trouble. 

A still further cause of delay has 
been the fact that the attempts which 
have been made to deal with it have 
been sporadic and half-hearted largely 
confined to studies, 
surveys and the like, the results of 
which the politicians and those profit- 


commissions, 


ing from delay have always found easy 
enough to handle. 

We have thousands of pages of 
reports and recommendations of com- 
missions and committees on law reform, 
many of which deal with delay. They 
represent years of labor of devoted, 
public-spirited lawyers and judges. 
Now they are filed away in libraries, 
forgotten. There are about 35,000 
pages of such material in New York 
alone. 

The failure to deal with delay has 
not been due to lack of such com- 
missions. In New York, for instance, 
there has been one about every four 
years, on the average, for the past 
one hundred years;!* and many in 
other states. Most, if not all of them, 
have studied the delay problem. 

In some states delay has not been 
due to lack of funds for such studies. 
In 1934, the New York legislature 
created a “Judicial Council” which in 
twenty years spent about $700,000. The 
present New York Commission, organ- 
ized in 1953, up to August 31, 1957, 
spent $748,457.38. It is still at work. 


In 1955, a Judical Conference was 
substituted for the Judicial Council. 
Up to August 31, 1957, it had spent 
$434,409.42. 

Apparently in recent years, New York 
taxpayers have paid about $1,182,000 
on projects intended to improve the 
courts, including those for the elimina- 
tion of delay. But few tangible benefits 
for the average citizen seem to have 
resulted; and today delay in the state 
is as bad or worse than it was 100 
years ago. 

Delay has seldom been caused by 
lack of judges. Professor Edson R. 
Sunderland once discussed the demand 
for more judges in England as a solu- 
tion of the court problem there. His 
words are pertinent today: 


This was the standard solution for 
every judicial emergency, and was one 
which lawyers could always suggest 
with sincerity and contemplate with 
equanimity, for it required no changes 
whatever in familiar practices and of- 
fered the additional attraction of more 
judicial appointments. But the British 
public, with its strong business sense, 
refused to believe the true remedy for 
defective machinery was the employ- 
ment of more engineers to keep it 
going.'* 


In 1954, Governor Herter of Mas- 
sachusetts created a commission to 
study the courts of that state. It re- 
ported in February, 1956: “We do not 
recommend that additional judges be 
appointed to the Superior Court. Much 
is being done and more can be done 
to relieve the present congestion with- 
out increasing the size of our Court.” 

In 1957, Governor Harriman of New 
York said: “The addition of judges is 
not a panacea for the court problems 
and for all court congestion”.!° 

Creating more judgeships has long 
been the lawyer’s most popular cure 
for delay and for most other ills of 
the courts. But those who recommend 
it seldom analyze its merits or realize 





13. See footnote 3. 

14. England’s 100 Years sreeute, etc., pages 
17, 18, Ca1caco Trisune, July 18, 1926. 

15. New York Tres, Apri! 30, 1957. 
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its tremendous expense and perma- 
nence. Whoever heard of a judgeship 
being abolished! 

Also judges are expensive. In New 
York City taxpayers pay well over 
$100,000 a year to maintain a judge 
of the Supreme Court. These judges 
hold office for fourteen years at a total 
expense of something like $1,400,000 
per judge. 

The wisdom and necessity for such 
increases have been substantially 
modified by changes in recent years 
in court methods, such as the use of 
pretrial and conference procedure, 
the decline in the use of trials and the 
like. It seems clear now that backlogs 
and delay cannot be very much affect- 
ed by increasing judicial personnel. 

Undoubtedly, one of the most serious 
causes of delay has been and is the 
attitude toward it of the great majority 
of lawyers. 

It is unthinkable that in the past 
one hundred years the Bar could not 
have found an answer to delay, if 
it really wished to do so. But it has not. 

In all likelihood many, perhaps most, 
lawyers do not consider delay of 
enough importance to do anything 
They do not believe that 
justice delayed is necessarily justice 


about it. 


denied. They do not agree with 
Bentham: that “. 


legal proceedings 


dilatoriness of 
works greater 
and far more frequent injustice than 
the formal denial of a man’s due 
rights”. 

They like delay. It is a convenience; 
and they fear that if it be regulated or 
controlled, their work may be ham- 
pered, possibly their income affected. 

Undoubtedly, also, many believe that 
those who suffer real hardship from 
delay are very few and that there is no 
oceasion for any great effort for 
reform. 

But many who seek relief in the 
courts disagree. Justice Brennan said 
recently “. . . there is nothing fanciful 
about hardship and suffering caused 
to unfortunate victims by such delays, 
nor unreal about the inadequate settle- 
ments which they are frequently forced 
to accept on that account.” (Address, 


Chicago Bar Association, November 27, 
1956). 
Probably, however, the great majori- 
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ty of the Bar would consider that the 
conditions to which this statement 
refers are exceptional and do not 
warrant any general change in court 
methods. 

To summarize: 

1. Delay in civil litigation has ex- 
isted in some older states for over 
one hundred years. It exists in many 
civil courts today. 

2. The public has always believed 
that litigants are entitled to prompt 
justice in the courts. 

3. But the Bar has thought otherwise. 
It thinks so today. It has made few 
effective efforts to end delay. 

4. Delay cannot be cured by attempts 
to reconcile these two attitudes. They 
are too deep-seated and have existed 
too long. 

5. The political organizations that 
select many of our judges and to a 
large degree control the operations of 
the courts have always favored delay. 
Tkey do so now. It is their principal 
argument for more judges. Their in- 
fluence is responsible for much delay 
and that influence is likely to continue 
indefinitely. 

6. The loads of the courts vary 
constantly, due to demands on them 
beyond their control. Yet they are 
denied temporary methods to meet 
such demands when they occur; and 
we expect them to handle what comes 
along and to keep up to date with their 
work, 

7. Courts with only a few cases on 
their dockets have little delay. Common 
sense dictates, therefore, that the most 
direct way to attack delay is to reduce 
backlogs; and in recent years various 
courts have attempted to do just this, 
by pretrial and other methods. But 
they have not been able to cope with 
resist all 


the hard-core cases that 


efforts to dispose of them until, after 
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months or years on the dockets, the 
court can force them to face immediate 
trial. Then all but a very few are 
settled. But they create much of the 
delay. 

8. The trial process is useless to deal 
with backlogs. Trials take too long. 
They are too technical and expensive 
and too greatly disliked by the public. 

9. Temporary hearing officers to 
whom cases, including the hard core 
case, can be assigned for hearing and 
report to the court, have been used 
successfully to reduce backlogs. 

10. The 
system of Pennsylvania is an example 
of such methods. The Massachusetts 
auditor system is another, and doubt- 


compulsory arbitration 


less there are others. 


11. It is easy enough to offer solu- 
York 


Temporary Commission on the Courts 


tions for delay. The New 
has been working for four years. It 
has reported seventeen methods for 
reducing delay but serious delay in 
the New York courts continues. It 
has refused, specifically, to recommend 
even a trial of the one method which 
has been shown by actual use to be 
effective in reducing delay, i.e., the use 
of temporary hearing officers. (Report 
February 4, 1957, page 47). 

The Attorney General’s Conference 
(1956) 
such methods. But it would require 


on Delay recommended six 


a long time to put them into operation 
and there is grave doubt of their 


effectiveness for reducing delay. 
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12. This may seem a discouraging 
paper but it need not be. Up to about 
twenty years ago we knew of no 
effective method except trial to deal 
with backlogs, which are the primary 
cause of delay. Now we do. We know 
that if pending cases are sent to a hear- 
ing before a judge or a temporary 
hearing officer and the facts on both 


The Rule-Making 
Function 


(Continued from page 45) 


Recommendation that the Judicial Con- 
ference, the Administrative Office, 
and Advisory Committees Be Used. 

If I am substantially correct in the 
foregoing appraisal, what may pres- 
ently be done to retain the benefits of 
the advisory committee technique and 
to avoid its deficiencies? 

The answer, I believe, is at hand. 
The Court should use the Judicial Con- 
ference of the United States and ad- 
visory committees appointed by the 
Chief Justice, as head of the Confer- 
ence. In my opinion the Chief Justice 
should appoint as many advisory com- 
mittees as are needed. Certainly more 
than one is desirable, for lawyers, pro- 
fessors and others who may be ex- 
tremely able and qualified in the civil 
field may have little experience and 
training in another area, such as the 
criminal or admiralty areas; and vice 
versa. ... 


Conclusion. 
rule-making has been a 
marked success in the federal system. 
should 


where now it is, in the Supreme Court. 


Judicial 


Final responsibility remain, 
The Court is both entitled to and must 
have impartial and effective assistance 
if it is to discharge its rule-making 
duties while meeting its heavy deci- 
sional obligations under a docket that 
makes increasing demands upon the 
Justices. 

Impartial and effective assistance is 
readily at hand in the Judicial Con- 
ference, the Administrative Office and 
advisory committees to be set up by 
the Chief Justice. I place extreme im- 
portance in the roles to be played by 
the advisory committees for it is on 





92 American Bar Asociation Journal 


sides are exposed, better than 90 per 
cent of them will be ended in the 
hearings. 

The significance of this fact can 
hardly be exaggerated. It gives the 
courts a method, if the legislatures will 
let them use it, of reducing backlogs 
so that delay can be largely ended. 

13. The problem is no longer how 


and through them that the profession 
can make its contribution. And I should 
expect the practicing lawyer to be well 
represented on these committees. 

One of the greatest contributions 
made by the legal profession and par- 
ticularly by the American Bar Associ- 
ation is its active and loyal interest 
and aid in judicial administration. I 
am sure that it will continue its con- 
tribution. And under the proposals, 
which I have outlined, it will have a 
real opportunity to do so. 


Mr. Justice Clark 


Thank you Professor Moore. In 
order that you may have a full and 
complete historical treatise on the 
rule-making function I have asked my 
scholarly brother of the Court, Mr. 
Justice Reed, to address you today. 
While active on the Court he was 
Chairman of our Rules Committee and 
has had a wealth of experience in this 


field. 


to you. 


I am honored to present him 


Comment by 
Mr. Justice Reed 

Procedure has always been a whip- 
ping boy upon which those anxious 
to secure prompt, sometimes summary, 
adjudication of rights vent their spleen 
over so-called delays. Certainly from 
Bentham down, the simplification of 
procedure, first at common law and 
then at code, has been a major object 
in seeking improvement in the admin- 
istration of justice. Whatever may be 
the shortcomings of our common law, 
equity or admiralty procedure, no one 
can doubt that formulated statutes are 
much better than ad hoc rulings grow- 
ing gradually by the trial and error 
route into fixed rules of law. We at 
least have a text for application with- 


The Law’s Delay 





to eliminate delay but how to eliminate 
the sordid and selfish interference of 
political organizations and other groups 
that profit from delay and for gen- 
erations, have blocked efforts to reduce 
it and so have denied justice to many 
who sorely needed it. What a sorry 
picture! What a challenge for us of 
today! 


out searching the reports for prece- 
dents or accepting a textbook ruling 
resulting from the search through the 
reports by the author and perhaps his 
legal helots. 

“Procedure” is a broad term, hard 
to distinguish from “practice” and 
harder still to distinguish from “Rules”. 
The Code of Judicial Procedure has, 
for example, many enactments dealing 
with “process”. The Rules of Civil Pro- 
cedure do also. There could be no 
doubt, I suppose, that Congress could 
have enacted all the provisions of the 
Rules on process. At one time there 
was a Process Act. In Wayman v. 
Southard, 10 Wheat. 1, 43, Chief Jus- 
tice Marshall wrote: 


The line has not been exactly drawn 
which separates those important sub- 
jects, which must be entirely regulated 
by the legislature itself, from those 
of less interest, in which a general 
provision may be made, and power 
given to those who are to act under 
such general provisions to fill up the 
details. 


The rule-making of courts goes back 
to this case. But our concern now is 
with the “Rules” as such. 

Rules have long been the concern of 
the courts. No one has more experience 
with rules than judges. The Judiciary 
Act of 1789 gave courts the power 


to make and establish all necessary 
rules for the orderly conducting busi- 
ness in the said courts, provided such 
rules are not repugnant to the laws 
of the United States. 


The first rule. was. in regard to the seal 
of the Court, September 26, 1789. It 
read: 
I. Ordered, That the seal of the court 
shall be the arms of the United States, 
engraved on a piece of steel of the 
size of a dollar, with these words in 
the margin: “The Seal of the Supreme 
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Court of the United States;” and that 
the seals of the Circuit Courts shall 
be the arms of the United States, en- 
graven on circular pieces of silver of 
the size of 1% dollar, with these words 
in the margin, viz., in the upper part, 
“the Seal of the Circuit Court;” and 
in the lower part the name of the 
district for which it is intended. 


The Supreme Court passed various 
orders early in its history relative to 
practice before it. One of interest is 
dated August 8, 1791: 


The Chief Justice, in answer to the 
motion of the Attorney General, made 
yesterday, informs him and the Bar, 
that this Court consider the practice 
of the Courts of King’s Bench, and 
of Chancery, in England, as affording 
outlines for the practice of this Court; 
and that they will, from time to time, 
make such alterations therein as 
circumstances may render necessary. 


So complete was the influence of 
English practice that a rule of February 
5, 1790, ordered: 


That Counsellors shall not practise 
as Attorneys, nor Attorneys as Coun- 
sellors, in this Court. (See Rule 14.) 


A script notation in Justice Catron’s 
copy of 1850 shows this was not omit- 
ted until the December Term, 1866. 

In 1792, 1 Stat. 276, the Congress 
provided “the forms and modes” of 
proceedings in United States courts 
shall be 


in those of equity and in those of 
admiralty and maritime jurisdiction, 
according to the principles, rules and 
usages which 
equity and to courts of admiralty 
subject however to 


belong to courts of 


respectively 
such alterations and additions as the 
said courts respectively shall in their 
discretion deem expedient, or to such 
regulations as the supreme court of 
the United States shall think proper 
from time to time by rule to prescribe 
to any circuit or district court con- 
cerning the same... . 


When Louisiana became a state, its 
federal judges were empowered to 
make rules to adjust for their courts 
the procedures of the state and federal 
jurisdiction. 

It was not, however, until 1822 that 
our own Rules of Practice in Equity 
were adopted, and not until 1842, I 


think, that specific Admiralty Rules 
appeared. In 1907 there were issued 
further Rules of Practice in Equity, 
together with new Rules of the Su- 
preme Court, instructions as to certi- 
orari, appeals from the Court of Claims, 
Admiralty, General Orders in Bank- 
ruptcy, and Recommendations for the 
then Circuit Courts of Appeals Rules. 
210 USS. 
of “Rules” appeared for the first time 


On that volume the legend 


on the binding of the United States 
Reports. 

In 1912, 226 U.S. at 629, in promul- 
gating new Equity Rules, the Court 
gave thanks to the Bench and Bar for 
assistance. 

The court, in announcing the adop- 
tion of the new rules, expresses its 
appreciation of the interest in the 
subject manifested generally by the 
judges of the courts of the United 
States, and especially by the judges 
of the circuit courts of appeals, in 
appointing bar committees from their 
respective circuits to consider and 
make recommendations upon the sub- 
ject. The result of the intelligent and 
careful labors of such committees 
embodied in the reports which they 
made, as well as the interest shown by 
the entire bar and the many individual 
suggestions which came to the court, 
greatly facilitated the performance of 
the duty of framing the new rules. 

Revisions of these early rules, of 
course continued. For example, the 
Supreme Court has amended its own 
Rules since 1912 some six times, the 
latest in 1954. 

Beginning with the early thirties, 
public impatience with slow adjudica- 
tion and the increased workload on 
judges has spurred efforts to perfect 
procedure through judicial rule-mak- 
ing. Senator Norris, then Chairman of 
the Judiciary Committee, introduced 
the bill empowering the Supreme Court 
to prescribe rules of practice for pro- 
ceedings after verdict in criminal cases 
in the federal trial courts. It had the 
support of William D. Mitchell, the 
then Attorney General, and of Hatton 
Sumners, the distinguished Chairman 
of the House Judiciary Committee. As 
sometimes happens in legislation, when 
rule drafting was begun under the act, 
it was found defective in the scope of 
its language in that the act limited the 
power of the Court to proceedings after 
verdict. It appeared uncertain what 
would happen if a jury was waived. It 


The Rule-Making Function 


was therefore amended in 1934 before 
the authorized rules were adopted. 
The Criminal Rules after verdict were 
then promulgated on May 4, 1934, 
292 U.S. 661. 

You will remember that this effort 
at general rule making under specific 
legislative authority met with satisfac- 
tion from the Bench and Bar. By 1940 
the Congress was willing to authorize 
the Supreme Court to prescribe rules 
of pleading, practice and proeedure in 
respect to all proceedings in criminal 
cases prior to and including the verdict 
or finding of guilt. The bill had the 
support of two attorneys general who 
later became members of the Supreme 
Court—Mr. Justice Murphy and Mr. 
Justice Jackson. 

In the preparation of the Criminal 
Rules before verdict the Court had the 
assistance of a distinguished group 
under the chairmanship of Judge 
Arthur T. Vanderbilt of New Jersey, 
appointed by the Court from the Bench 
and Bar. 

In 327 U.S., after approval by Con- 
gress, the Rules of Criminal Procedure 
before verdict and after verdict were 
renumbered and consolidated. The 
provision that the rules are not to take 
effect until they have been reported to 
Congress at the beginning of a regular 
session thereof nor until the close of 
such session was added by the Con- 
gress to the bill as drawn so as to 
conform to the procedure in the case 
of the authority for the intervening 
Civil Rules. In theory then, at present, 
before any new Civil Rules or the 
Criminal Rules before verdict become 
effective, they must have the approval 
of both the Legislative and Judicial 
Branches of the Government. . 

The desirability of Rules of Civil 
Procedure led to the enactment in June, 
1934, 48 Stat. 1064, of the statute au- 
thorizing the Supreme Court to pre- 
scribe general rules for the district 
courts. ... 

The bill authorizing the Supreme 
Court to adopt the Rules of Civil Pro- 
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cedure became law by unanimous con- 
sent, As is well known, this act, ap- 
proved June 19, 1934, by its second 
section, gave the power to unite the 
general rules for cases in equity with 
those in actions at law “so as to secure 
one form of civil 
cedure for both”. 
at the next term, the Court undertook 


action and_ pro- 
Before adjournment 


the preparation of such a unified 
system. 

To advise and assist in this task, the 
Court asked and received the assistance 
of an able and distinguished Advisory 
Committee Professor 
Moore]... . 

Sibbach v. Wilson & Co., 312 U.S.1, 
established the principle that the Su- 


[described by 


preme Court would not hesitate to re- 
examine the validity of its Rules after 
their effective date. It involved Rule 
35 requiring a party, where his physi- 
cal or mental condition was involved, 
to submit to examination. The objec- 
tion was that such a drastic change of 
public policy as to allow such an “in- 
vasion of the person” ought not to 
follow from authority to formulate 
rules. The argument to support the 
position was predicated on the asser- 
tion that to require the examination 
was a change in substantive rights for- 
bidden by the Act. The rule was sus- 
tained. 

The laying bare of material facts 
through whatever means has always led 
to controversy. “ach side to a litiga- 
tion wishes to avoid discovery by the 
other. Whatever gains the private liti- 
gant may realize in civil or criminal 
litigation through this failure to dis- 
close, such suppression of facts and 
circumstances impairs the efforts to 
attain justice. The Rules adapted the 
discovery processes familiar in equity 
to the consolidated procedure. As al- 
lowance of their use was rested largely 
on discretion, they did not possess the 
clarity or preciseness of outline usual 
in common law rules. When discovery 
was sought to be applied to such pro- 
ceedings as tort or contract, the courts 
found difficulty in drawing the limits. 
This eventually threw the tangle of 


conflicting interests into the courts 
with Hickman vy. Taylor in the 329th 
and its dire progeny. Age does not 
wither their infinite variety. 
Rule-making must be continuous. 
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Before its discharge in October, 1956, 
the Continuing Committee in October, 
1955, suggested a number of changes. 
While these proposed amendments were 
carefully prepared and with the excep- 
tion of the changes in Rule 34—Dis- 
covery—apparently generally accept- 
able to the Bar, no changes were 
adopted by the Supreme Court. 
Indeed, the detailed attention not 
only to drafting rules but even more 
to discussion with members of the Bar 
as to their need and form, impinges too 
severely on the available time of the 
Justices. I need only remind you of 
the some two thousand cases that com- 
pose the annual docket of the Supreme 
Court. The number constantly in- 
creases. Many of the records are large 
in size. Furthermore, during a term 
the Justices have little opportunity for 
meetings with the various state and 
local bar associations. Conferences 
with individual lawyers over the pro- 
posed ruies are practically impossible. 
Discussion by correspondence is quite 
difficult. 
experienced, skilled, official group, geo- 
graphically widely distributed, that can 
supervise, deliberate and recommend— 


The Court really needs an 


a group that not only has the confi- 
dence of the Court but of the Bar as 
well. 

The rapidly growing usefulness of 
the Judicial Conference with its broad 
and intimate acquaintance with the 
judicial problems makes it quite desir- 
able that it should have a large part 
in the drafting and adopting of rules. 
The contact of its membership with 
their various bars is most helpful. . . . 


Another amendment to the Act 
establishing the Judicial Conference of 
the United States is needed. It should 
be one that enlarges the duties of the 
Conference so as to include continuing 
authority to examine into the necessity 
for amendment of the various rules of 
court promulgated under congressional 
authority by the Supreme Court. There 
are a number of such statutes covering 
various fields of the law. In the law’s 
development, the need for revision con- 
stantly presses for changes or addi- 
tions. When, after study and consulta- 
tion with members of the Bar, changes 
are deemed desirable, the Conference 
could be authorized to recommend con- 
sidered changes to the Supreme Court. 





This would enable that Court to per- 
form its statutory function of rule 
promulgation with confidence that it 
had available for its final judgment 
advice from those best qualified to give 
it-—experienced judges and interested 
lawyers. 

Such an amendment would enable 
the continuing Judicial Conference to 
function as a rule-drafting body through 
its own advisory committee of pro- 
cedural experts in much the same man- 
ner that the former Supreme Court 
Committee functioned. A word as to 
expense—in the work of the former 
committee for drafting the Rules of 
Civil Procedure, over its twenty years 
of operation, only $116,134 was ex- 
pended from appropriations by suc- 
cessive Congresses. 

The advantage of such proposed leg- 
islation is that the rule-making func- 
tion becomes a permanent integral part 
of the work of the Judicial Conference 
of the United States. 
under the regular budget of the courts 


It will furnish 


an established medium for the receipt 
and consideration of suggestions to 
keep our procedure abreast of the 
changing applications of law to legal 
controversies. 

It requires planning, however, to 
place before the members and commit- 
tees of Congress the information to 
establish the need and the advantage 
of the proposed legislation. The most 
effective place to turn is to the Amer- 
ican Bar Association. Through its 
publications and officials its member- 
ship will learn of the proposal and we 
are sure will be favorable to urging 
their congressmen in both houses to 
support the plan. 


Mr. Justice Clark 
Thank you, Mr. Justice Reed. That 


concludes the panel discussion on this 
highly important subject—highly im- 
portant to the Bench, the Bar and the 
members of the public who find them- 
selves in litigation. The ideas devel- 
oped at this meeting, held under the 
auspices of the Section of Judicial 
Administration of the American Bar 
Association, will be made available to 
Congress at the beginning of the Jan- 
uary, 1958, session, in support of the 
bill under discussion today. 
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LAW BOOKS BOUGHT AND SOLD: COM 
plete libraries and single sets. Cect Skipwith, 
108 East Fourth Street, Los Angeles 13, California 


WRITE US FOR YOUR TEXT BOOK NEEDS 

Good used law books bought, sold and ex 
changed. (In business 50 years.) THe Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 


Georgia 


LOWEST PRICES USED LAW BOOKS COM- 

plete stocks on hand, sets and texts, Law Li- 
braries aj uised and bought Nationa Law 
Liprary APPRAISAL AssocraTION, 538 South Dear 
born St., Chicago 5, IHinois. 


USED LAW BOOKS AT ATTRACTIVE 
prices. We buy and sell either one book or a 

complete librar Let us quote you prices. Harry 

B. Lake, 1 K 

California 





Kearney Street, San Francisco 8 





THOMAS LAW BOOK COMPANY PUBLISH 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 


LAW LIBRARIES OR LESSER COLLEC 
tions of esteemed used law books purchased 
Jur 64-page printed catalog free on request lists 
some used law boois we have for sale, also indi 
cates the type or materials we will purchase 
Cvattror’s Book Srore, Baton Rouge 2, Louisiana. 





LAW BOOKS WE CAN SUPPLY THE 
following sets at this time U.S Attorney 

General Opinions, complete sets of odd volumes 

Decisions of the Commissioner of patents, complete 


sets or odd volumes, American Law Reports 
complete including Digest. ALSO, the following 
complete Law Reviews: Notre Dame Lawyers 
Marquette Law Review, Yale Law _ Journal, 


Harvard Law Review. Also all Law Reviews and 
Periodicals published in the U.S.A. Write us for 
your every law book need. DENNIS & CO., ING 
251 Main St., Buffalo 3, New York 





FOR SALE 





FOR SALE-—AMERICAN JURISPRUDENCE 
with Index. Like new. $495. P. O. Box 433, 
McLean, Virginia. 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. Over 30 years 
with Post Office Department 
courts. Completely equipped laboratory for han 
dling all types of document problems. Member 
American Academy of Forensic Sciences. Listed 
in Martindale-Hubbell Law Directory 


Qualified in all 


RICHARD BOWEN, DETROIT, MICH. 26 
years’ experience. Photographic and laboratory 
equipment. 10023 Hubbell Ave. VErmont 7-6454 


VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: Hand 
writing, typewriting, erasures interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050 


E H FEARON, BESSEMER BUILDING, 
Pittsburgh 22, Pa. Office telephone: ATlantic 
TEnnyson 5-7865 


examination of disputed 


1-2732; residence telephone 
Scientific documents 
Completely equipped laboratory. Photographic ex 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 


ence 


BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting, typewriting and inks. Qualified ex 


pert, 15 years experience. 810 E. & C. Building, 
Denver, Colorado. Phone: AComa 2-2360 


LINTON GODOWN, MEMPHIS, EXAMINER 
handwriting, signatures, typewriting, inks, alter 

ations, ete. Portable laboratory equipment. Re- 

ports. Exhibits. Experienced, 

Member ASQDE. 1830 Exchange Bldg., 
711 


qualified witness 


JAckson 











HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts American Society of 
Questioned Document Examiners. 


Members 


LUKE § 


examiner of “Questioned Documents.” 


MAY, CONSULTING EXPERT & 
Qualified 
ill courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Elliott 2445, 843 
White-Henry-Stuart Building, Seattle 1 Wash 
ington. 


M. A. NERNBERG, EXAMINER OF DIS 

puted Documents. Thirty years’ experience. For 
merly specially employed by the United States 
Government as handwriting expert in cases in 
volving handwriting 3219 Grant Building, Pitts 
burgh, Pa. Phone ATlantic 1-191] 


WM. H. QUAKENBUSH--30 YEARS’ EXPE 

rience in the disputed document field. Qualified 
in all courts. Fully equipped laboratory. Listed in 
Martindale-Hubbell Directory. Phone V13-7826, 
Box 424, Lawrence, Kansas 


KARI SCHOTTLER, 915 


Street, St. Louis 1, Mo 


CHESTNUT 
Telephone GArfield 
1.3399, Document Examiner and Handwriting Ex 
pert; Moderr 


Document Examinations 


Laboratory; Scientific Technique in 


CHARLES C. SCOTT, KANSAS CITY, MO 

Author Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera 
tioms detected. Faded and obliterated writing de 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, Victor 
2-8540 


DR. WILMER SOUDER, CONSULTANT. RE 

ports. Exhibits. Testimony. 30 years’ experience 
in State and Federal Courts while a career mem 
ber Scientific Staff, National Bureau of Standards. 
3503 Morrison St., N. W., Washington 15, D. C 
Phone: WOodley 6-3050 


GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand 
writing, typewriting and other document problems 
Photographic laboratory maintained 
Nation-wide qualification. Member ASQDE. 14 
South Central, St. Louis 5, Mo. PArkview 5 


9394 


considered 


WALTER, EXAMINER AND 
f Questioned Documents, 40 
ears experience Charter ASQDE, 
George B. Walter, Linton Godown, Associates 
Phone: CEntral 6-5186, 100 North LaSalle Street, 
Chicago 2 


HERBERT J 
photographer 
member 





MISCELLANEOUS 





VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals pre 
pared for gift and estate tax purposes, sales, 
mergers, recapitalizations, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. For informa 
tion, call or write MANAGEMENT PLANNING, 
INC., 192 Nassau Street, Princeton, New Jersey 
(PRinceton 1-4200) 


[ANYE GARLINGTON PRUITT, 892 NA 

tional Press Building, Washington 4, D. C. Au 
thor, Historian, family lines, Member D.A.R., 
A.A.U.W. 


January, 1958 - Vol. 44 95 





























































































POSITIONS WANTED 





CORPORATION ATTORNEY PRESENTLY 

employed as Assistant to President in small cor- 
poration desires similar position in Chicago area 
with larger corporation. Broad tax and accounting 
background. Box 8J-1. 





TECHNICAL SERVICES AVAILABLE 





SCIENTISTS AND ENGINEERS AVAILABLE 
for consultation and court testimony. Box 

6JL-2. 

CONSULTING BIOLOGISTS POLLUTION 
Effects and Water Quality, fresh and saltwater 

Investigations, Reports, Court Testimony. Thomas 

Dolan, Charles B. Wurtz, PhD., 610 Commercial 

Trust Building, Philadelphia, Pennsylvania. 





CLARENCE S. BRUCE, TRAFFIC ACCIDENT 

Analyst Reconstruction, Consultation, Expert 
testimony. Automotive Engineer, formerly with 
National Bureau of Standards, Washington, D.C. 
Box 78-1. 





CHEMIST AND CHEMICAL ENGINEER — 

25 years’ experience petroleum, gas, pefro- 
chemicals, foods, chemical processes. Consultation 
and court testimony. Russell G. Dressler, Ph.D., 
Consultant, 204 Carolwood Dr., San Antonio 13, 
Texas, Dlamond 2-5456. 





ROBES 





JUDICIAL ROBES CUSTOM TAILORED - 
The best of their kind—satisfaction guaranteed 
Catalog J sent on request. Benttey & Simon, 

Inc., 7-9 West 36t St., New York 18, N. Y. 





SHORTHAND AND 
STENOTYPE REPORTING 





ECONOMIC, STATISTICAL, 

Consultation and Research——Federal Trade Com- 
mission, antitrust, contract, tax cases. References 
on request. W. Halder Fisher & Associates, 1112- 
13th Street, Northwest, Washington 5, D.C. 
REpublic 7-7866. 


MARKETING 


SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; state- 
wide notary and reporting service. Chancery 
Building, 564 Market Street. References: local 
bench and bar. 





ASSOCIATION CALENDAR 





ANNUAL MEETINGS 





25-29, 


24-28, 


Los ANGELES, CALIFORNIA August 


Miami Beacu, Fora August 


REGIONAL MEETINGS 





ATLANTA, GEORGIA February 19, 
June 12-14, 


March, 


St. Louis, Missouri 
PITTSBURGH, PENNSYLVANIA 
MEMPHIs, TENNESSEE November, 


BOARD OF GOVERNORS 





ATLANTA, GEORGIA February 


Wasnineton, D. C. May 


HOUSE OF DELEGATES—MIDYEAR MEETING 





ATLANTA, GEORGIA 24-25, 


February 


STATE DELEGATES MEETING 





ATLANTA, GEORGIA February 25, 


FELLOWS OF AMERICAN BAR FOUNDATION 





In connection with Midyear Meeting in Atlanta 





American Bar Association Journal 








The 


Lawyer's Treasury 


1 VOLUME - - - $7.50 


Introduction by E. Smythe Gambrell, 


Edited by Eugene C. Gerhart Past President of the American Bar Association 


of the Binghamton, New York Bar Foreword by Tappan Gregory, 


Editor-in-Chief of the American Bar Association Journal 


For forty years the American Bar Association Journal has published outstanding 
articles by the leaders of our Bench, Bar, and non-legal writers on subjects of vital 


interest to the legal profession. 


The Board of Editors of the American Bar Association Journal by ballot has 
selected 46 of the 125 outstanding articles nominated by the official family of your 
Association. The result is “The Lawyer's Treasury”, a classic that is a treasure chest of 


knowledge, value and pleasure. 
The anthology readily reveals why lawyers are and have always been regarded as 


members of a learned profession. 


Order your copy today. 


published with pride by 


THE BOBBS-MERRILL COMPANY, INC. 


730 N. MERIDIAN ST., INDIANAPOLIS 7, INDIANA 














LEADERSHIP 


“West” STATUTES — State and Federal 
“West” REPORTERS — State and Federal 


“West” DIGESTS — State and Federal 


are acknowledged leaders 
in their fields! 


The “West” label is your 
INSURANCE POLICY 
of accuracy and completeness 
in the preparation 


of any case 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 





